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Copyright Lawf theUnited States

The Constitutional Provision
Respecting Copyright

The Congress shall have Power ... To promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries

(United States Constitution, Article 1, Section 8)



Preface

PREFACE

The Copyright Law of the United States of America is incorporated in Title 17 of the
United States Code. The text contained herein includes the Act for the General Revision of
the Copyright Law, being Chapters 1 through 8 of Title 17 of the United States Code,
together with Transitional and Supplementary Provisions, enacted as Public Law 94-553,
90 Stat. 2541, on October 19, 1976. Also incorporated herein and listed below in chrono-
logical order of their enactment are subsequent amendments to the said General Revisio
of the Copyright Law as embodied in Title 17 of the United States Code.

« Act of August 5, 1977 (Amendment to section 203, title 17, U.S. Code, being the Act of
1909, as amended, and to section 708, Title 17, U.S. Code, being the Copyright Act of
1976, regarding the deposit of moneys by the Register of Copyrights in the Treasury of
the United States), Pub. L. 95-94, 91 Stat. 653, 682.

« Act of November 6, 1978 (Amendment of section 201(e), Title 17, U.S. Code, to permit
involuntary transfer under the Bankruptcy Law), Pub. L. 95-598, 92 Stat. 2549, 2676.

* Act of December 12, 1980 (Amendment of sections 101 and 117, Title 17, U.S. Code,
regarding computer programs), Pub. L. 96-517, 94 Stat. 3015, 3028.

* Act of May 24, 1982 (“Piracy and Counterfeiting Amendments Act of 1982,” amending
Title 18, U.S. Code, in section 2318, and by adding a new section 2319, and also by
amending section 506(a), Title 17, U.S. Code), Pub. L. 97-180, 96 Stat. 91, 93.

 Act of July 13, 1982 (Amendment of manufacturing clause in chapter 6, Title 17, U.S.
Code), Pub. L. 97-215, 96 Stat. 178.

» Act of October 25, 1982 (Amendments to sections 708 and 110, Title 17, U.S. Code,
regarding the re-designation of registration fees as filing fees, and the exemption from
copyright liability of certain performances of nondramatic literary or musical works),
Pub. L. 97-366, 96 Stat. 1759.

 Act of October 4, 1984 (“Record Rental Amendment of 1984,” amending sections 109
and 115, Title 17, U.S. Code, with respect to rental, lease, or lending of sound record-
ings), Pub. L. 98-450, 98 Stat. 1727.

 Act of August 27, 1986 (Amendments to sections 801 and 111, Title 17, U.S. Code, to
clarify the definition of the local service area of a primary transmitter in the case of a
low power television station), Pub. L. 99-397, 100 Stat. 848.

» Act of October 31, 1988 (“Berne Convention Implementation Act of 1988”), Pub. L.
100-568, 102 Stat. 2853. [See Appendix for the text of certain non-amendatory provi-
sions of the Berne Convention Implementation Act of 1988.]
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» Act of November 5, 1988 (“Extension of Record Rental Amendment”), Pub. L. 100-
617, 102 Stat. 3194.

» Act of November 16, 1988 (“Satellite Home Act of 1988"), being Title Il of Pub. L.
100-667, 102 Stat. 3935, 3949.

» Act of July 3, 1990 (“Copyright Fees and Technical Amendments Act of 1989"), Pub.
L. 101-318, 104 Stat. 287.

e Act of July 3, 1990 (“Copyright Royalty Tribunal Reform and Miscellaneous Pay Act
of 1989"), Pub. L. 101-319, 104 Stat. 290.

» Act of November 15, 1990 (“Copyright Remedy Clarification Act”), Pub. L. 101-553,
104 Stat. 2749.

» Act of December 1, 1990 (“Visual Artists Rights Act of 1990), being Title VI of the
“Judicial Improvements Act of 1990,” Pub. L. 101-650, 104 Stat. 5089, 5128.

» Actof December 1, 1990 (“Architectural Copyright Protection Act”), being Title VIl of
the “Judicial Improvements Act of 1990,” Pub. L. 101-650, 104 Stat. 5089, 5133.

» Act of December 1, 1990 (“Computer Software Rental Amendments Act of 1990,
being Title VIII of the “Judicial Improvements Act of 1990,” Pub. L. 101-650, 104 Stat.
5089, 5134.

» Act of June 26, 1992 (“Copyright Amendments Act of 1992, Title Il of which re-
pealed subsection 108(i), Title 17, U.S. Code, in its entirety), Pub. L. 102-307, 106 Stat.
264, 272.

» Act of June 26, 1992 (“Copyright Renewal Act of 1992,"), being Title | of the “Copy-
right Amendments Act of 1992,” Pub. L. 102-307, 106 Stat. 264.

» Act of October 24, 1992 (Amendment of section 107, Title 17, U.S. Code, regarding
unpublished works), Pub. L. 102-492, 106 Stat. 3145.

» Act of October 28, 1992 (Amendments of section 2319, Title 18, U.S. Code, regarding
criminal penalties for copyright infringement), Pub. L. 102-561, 106 Stat. 4233.

» Act of October 28, 1992 (“Audio Home Recording Act of 1992,” amending Title 17,
U.S. Code, by the addition of a new chapter 10), Pub. L. 102-563, 106 Stat. 4237.

» Act of December 8, 1993 (“North American Free Trade Agreement Implementation
Act,” amending section 109 of the Copyright Act and adding a new section 104A to the
same Act), Pub. L. 103-182, 107 Stat. 2057, 2114, and 2115.
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» Actof December 17, 1993 (“Copyright Royalty Tribunal Reform Act of 1993,” amend-
ing, inter alia, Chapter 8 of the Copyright Act), Pub. L. 103-198, 107 Stat. 2304.

» Act of October 18, 1994 (“Satellite Home Viewer Act of 1994,” amending sections 119
and 111 of the Copyright Act, relating to the definition of a local service area of a
primary transmitter, and for other purposes), Pub. L. 103-369, 108 Stat. 3477.

» Act of December 8, 1994 (“Uruguay Round Agreements Act,” Title V, Subtitle A of
which amends section 104A of the Copyright Act, améy alia, adds a new Chapter
11 to the same Act), Pub. L. 103-465, 108 Stat. 4809, 4973. [See Appendix for the text
certain non-amendatory provisions of the Uruguay Round Agreements Act of Decem-
ber 8, 1994.]

» Act of November 1, 1995 (“Digital Performance Right in Sound Recordings Act of
1995,” amendingnter alia, sections 114 and 115 of the Copyright Act), Pub. L. 104-
39, 109 Stat. 336.

» Act of July 2, 1996 (“Anticounterfeiting Consumer Protection Act of 1996,” amending
section 603 (c) of Title 17 and section 2318 of Title 18, U.S. Code), Pub. L. 104-153,
110 Stat. 1386, 1388.

» Act of September 16, 1996 (“Legislative Branch Appropriations Act, 1997,” which,
inter alia, added a new section 121 to Title 17, U.S. Code, concerning the limitation on
exclusive copyrights for literary works in specialized format for the blind and disabled),
Pub. L. 104-197, 110 Stat. 2394, 2416.

» Act of November 13, 1997 (“Technical corrections to the Satellite Home Viewer Act”
and amendments to certain other provisions of Title 17, United States Code), Pub. L.
105-80, 111 Stat. 1529.

» Act of December 16, 1997 (“No Electronic Theft (NET) Act,” to provide greater copy-
right protection by amending criminal copyright infringement provisions of Title 17
and 18, United States Code), Pub. L. 105-147, 111 Stat. 2678.

Footnotes to the text refer to the amendments where they occur.

Note: Title 17 of the United States Code was also amended by the Act of November 8,
1984, Pub. L. 98-620, 98 Stat. 3347, 3356, which added to Title 17 Chapter 9 thereof,
entitled “Protection of Semiconductor Chip Products.” The provisions of Chapter 9
are not a part of the Copyright Law. The amendatory Act states that it may be cited as
the “Semiconductor Chip Protection Act of 1984.” Copies may be obtained free of
charge from the Copyright Office.

Copyright Lawof theUnited States 7



Copyright Lawf theUnited States



Copyright Lawof theUnited States Contents

CONTENTS

Chapter 1 — SBIECT MATTER AND SCOPEOF COPYRIGHT ...coveieeevieteeereeeeeesesssnnnnsennees 11
Chapter 2 — GPYRIGHT OWNERSHIPAND TRANSFER .....eeeteeeissirnrrnrennreeeeeeesssssnnnsnnneees 75
Chapter 3 — DRATION OF COPYRIGHT ...vveeeeieisiertrteeerereeeesesssassnsssseeereeseeesessnnnsnnsnsnnees 81
Chapter 4 — GPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION ....vvvvvverreeeeeessssssneneennees 89
Chapter 5 — GPYRIGHT INFRINGEMENTAND REMEDIES ........cccuvvviieeereeeeeeeesssnnceneees 101
Chapter 6 — MNUFACTURING REQUIREMENTSAND IMPORTATION ...vvvvverreeeesssssnnnnennnnens 109
Chapter 7 — BPYRIGHT OFFICE ..vvvtiereeesssiseeniteeeeeeesaeessssssssssnnenrereeeessssnsnnnsrnsnnneeees 113
Chapter 8 — GPYRIGHTARBITRATION ROYALTY PANELS ...ccvvveeeieiiiiiiiinireeeeeeeee s 119
Chapter 9 — ROTECTIONOF SEMICONDUCTOR CHIP PRODUCTS....uvvvvreeeeeeesesiieivieeeeens 127

(Note: the provisions of Chapter 9 are not part of the
Copyright Law and are not reproduced herein. See Preface.)

Chapter 10 — &AL Aubio RECORDING DEVICESAND MEDIA .....eevvvviiiiierieeeeeiinians 129
Chapter 11 — QUND RECORDINGSAND MUSICVIDEOS ........cccuvviviiiereeeeeeeeeseeeinveneees 141
TRANSITIONAL AND SUPPLEMENTARY PROVISIONSTO THE COPYRIGHTACT OF 1976.......... 143

Y o] 0= T S 149

I. Berne Convention Implementation Act of 1988 (Act of
October 31, 1988, Pub. L. 100-568, 102 Stat. 2853)

II. Uruguay Round Agreements Act (Act of December 8,
1994, Pub. L. 103-465, 108 Stat. 4809, 4973)



10

Copyright Lawf theUnited States



Subject Matter and Scope of Copyright

CHAPTER 1
SUBJECT MATTER AND SCOPE OF COPYRIGHT

Section
O I B = (101 1o PSP 12
102. Subject matter of copyright: In general..............ocoeceiivieeeeeie e 17
103. Subject matter of copyright: Compilations and derivative works............ 17
104. Subject matter of copyright: National origin...........ccccceeeeviiiicciviiiieeeeeeeen, 18
104A.Copyright in restored WOTKS..........oo vt e e 18
105. Subject matter of copyright: United States Government watks.............. 24
106. Exclusive rights in copyrighted WOIKS.........ccovveeiiiiiiiiiiiieecce e 24
106A.Rights of certain authors to attribution and integrity...........cccccceevveeeeeiiinnns 25
107. Limitations on exclusive rights: Fair USE............coovecvvvieeieereee e 26
108. Limitations on exclusive rights: Reproduction

by libraries and arChives..............ooociiiiiiiiiiec e 27
109. Limitations on exclusive rights: Effect of transfer

of particular copy or phonorecord...........cccvvveeieieeeee e 29
110. Limitations on exclusive rights: Exemption of

certain performances and diSplaysS...........coooevcviiiiiiiieiee 31
111. Limitations on exclusive rights: Secondary transmissions...................... 33
112. Limitations on exclusive rights: Ephemeral recordings...........ccccccvvvee.... 42
113. Scope of exclusive rights in pictorial, graphic, and sculptural works..... 43
114. Scope of exclusive rights in sound recordings.........ccccceeevevvivcvvivreeereenenn. 45

115. Scope of exclusive rights in nondramatic musical
works: Compulsory license for making and distributing phonorecords.. 53
116. Negotiated licenses for public performances by means of coin-operated

o1 aToTaloTg=Toto] ol o] = 1YY 4 SRS 59

117. Limitations on exclusive rights: Computer programs............ccc.e.....60
118. Scope of exclusive rights: Use of certain works

in connection with noncommercial broadcasting..........cccccceeevevveccvvvvnnnnn. 61
119. Limitations on exclusive rights: Secondary transmissions of

superstations and network stations for private home viewing................. 63
120. Scope of exclusive rights in architectural WOrkS...........ccccoooecvvvivneennnennn. 72
121. Limitations on exclusive rights: reproduction for blind or other people with

ISADILIES. .. et 72

! Section heading was amended by the Act of December 12, 1980, Pub. L. 96-517, 94 Stat. 3015, 3028. The item relating
to section 117 in the table of sections was amended by the Act of November, 13, 1997, Pub. L. 105-80, 111 St.a15@9.
footnote 37, chapter 1.
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§101 Subject Matter and Scope of Copyright

§ 101. Definitions?

Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:

An “anonymous work” is a work on the copies or phonorecords of which no natural
person is identified as author.

An “architectural work” is the design of a building as embodied in any tangible me-
dium of expression, including a building, architectural plans, or drawings. The work in-
cludes the overall form as well as the arrangement and composition of spaces and ele-
ments in the design, but does not include individual standard features.

“Audiovisual works” are works that consist of a series of related images which are
intrinsically intended to be shown by the use of machines or devices such as projectors,
viewers, or electronic equipment, together with accompanying sounds, if any, regardless
of the nature of the material objects, such as films or tapes, in which the works are embod-
ied.

The “Berne Convention” is the Convention for the Protection of Literary and Artistic
Works, signed at Berne, Switzerland, on September 9, 1886, and all acts, protocols, and
revisions thereto.

A work is a “Berne Convention work” if—

(1) in the case of an unpublished work, one or more of the authors is a national
of a nation adhering to the Berne Convention, or in the case of a published work,
one or more of the authors is a national of a nation adhering to the Berne Conven-
tion on the date of first publication;

(2) the work was first published in a nation adhering to the Berne Convention,
or was simultaneously first published in a nation adhering to the Berne Convention
and in a foreign nation that does not adhere to the Berne Convention;

(3) in the case of an audiovisual work—

(A) if one or more of the authors is a legal entity, that author has its head-
guarters in a nation adhering to the Berne Convention; or

(B) if one or more of the authors is an individual, that author is domiciled, or
has his or her habitual residence in, a nation adhering to the Berne Convention;

(4) in the case of a pictorial, graphic, or sculptural work that is incorporated in a
building or other structure, the building or structure is located in a nation adhering
to the Berne Convention; or

(5) in the case of an architectural work embodied in a building, such building is
erected in a country adhering to the Berne Convention.

For purposes of paragraph (1), an author who is domiciled in or has his or her habitual
residence in, a nation adhering to the Berne Convention is considered to be a national of
that nation. For purposes of paragraph (2), a work is considered to have been simulta-

2Section 101 was amended by the Audio Home Recording Act of 1992, Pub. L. 102-563, 106 Stat. 4237, 4248, which struck
the words “As used” and inserted in lieu thereof the following: “Except as otherwise provided in this title, as used”.

The definition of “architectural work” was added by the Architectural Works Copyright Protection Act, Pub. L. 101-650,
104 Stat. 5089, 5133. The amendatory Act states that it is applicable to “any architectural work that, on the datemithte enact
of this Act, is unconstructed and embodied in unpublished plans or drawings, except that protection for such architectural work
under title 17, United States Code, by virtue of the amendments made by this . . . [Act], shall terminate on December 31, 2002,
unless the work is constructed by that date.”

12 Copyright Lawf theUnited States



Subject Matter and Scope of Copyright 8101

neously published in two or more nations if its dates of publication are within 30 days of
one anothef.

The “best edition” of a work is the edition, published in the United States at any time
before the date of deposit, that the Library of Congress determines to be most suitable fo
its purposes.

A person’s “children” are that person’s immediate offspring, whether legitimate or not,
and any children legally adopted by that person.

A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting separate and independent works in them-
selves, are assembled into a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that thi
resulting work as a whole constitutes an original work of authorship. The term “compila-
tion” includes collective works.

“Copies” are material objects, other than phonorecords, in which a work is fixed by any
method now known or later developed, and from which the work can be perceived, repro-
duced, or otherwise communicated, either directly or with the aid of a machine or device.
The term “copies” includes the material object, other than a phonorecord, in which the
work is first fixed.

“Copyright owner”, with respect to any one of the exclusive rights comprised in a
copyright, refers to the owner of that particular right.

The “country of origin” of a Berne Convention work, for purposes of section 411, is the
United States if—

(1) in the case of a published work, the work is first published—

(A) in the United States;

(B) simultaneously in the United States and another nation or nations adher-
ing to the Berne Convention, whose law grants a term of copyright protection
that is the same as or longer than the term provided in the United States;

(C) simultaneously in the United States and a foreign nation that does not
adhere to the Berne Convention; or

(D) in a foreign nation that does not adhere to the Berne Convention, and all
of the authors of the work are nationals, domiciliaries, or habitual residents of,
or in the case of an audiovisual work legal entities with headquarters in, the
United States;

(2) in the case of an unpublished work, all the authors of the work are nationals,
domiciliaries, or habitual residents of the United States, or, in the case of an unpub-
lished audiovisual work, all the authors are legal entities with headquarters in the
United States; or

(3) in the case of a pictorial, graphic, or sculptural work incorporated in a build-
ing or structure, the building or structure is located in the United States.

4 The definition of the “Berne Convention” was added by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853,
2854.The definition was amended by the Architectural Works Copyright Protection Act, Pub. L. 101-650, 104 Stat. 5089, 5133,
which inserted after paragraph (4) a new paragraph (5).

Copyright Lawof theUnited States 13



§101 Subject Matter and Scope of Copyright

For the purposes of section 411, the “country of origin” of any other Berne Convention
work is not the United States.

A work is “created” when it is fixed in a copy or phonorecord for the first time; where
awork is prepared over a period of time, the portion of it that has been fixed at any particu-
lar time constitutes the work as of that time, and where the work has been prepared in
different versions, each version constitutes a separate work.

A “derivative work” is a work based upon one or more preexisting works, such as a
translation, musical arrangement, dramatization, fictionalization, motion picture version,
sound recording, art reproduction, abridgment, condensation, or any other form in which a
work may be recast, transformed, or adapted. A work consisting of editorial revisions,
annotations, elaborations, or other modifications, which, as a whole, represent an original
work of authorship, is a “derivative work”.

A “device”, “machine”, or “process” is one nhow known or later developed. A “digital
transmission” is a transmission in whole or in part in a digital or other non-analog format.

To “display” a work means to show a copy of it, either directly or by means of a film,
slide, television image, or any other device or process or, in the case of a motion picture or
other audiovisual work, to show individual images nonsequentially.

The term “financial gain” includes receipt, or expectation of receipt, of anything of
value, including the receipt of other copyrighted wotks.

A work is “fixed” in a tangible medium of expression when its embodiment in a copy or
phonorecord, by or under the authority of the author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for a period of more
than transitory duration. A work consisting of sounds, images, or both, that are being
transmitted, is “fixed” for purposes of this title if a fixation of the work is being made
simultaneously with its transmission.

The terms “including” and “such as” are illustrative and not limitative.

A “joint work” is a work prepared by two or more authors with the intention that their
contributions be merged into inseparable or interdependent parts of a unitary whole.

“Literary works” are works, other than audiovisual works, expressed in words, hum-
bers, or other verbal or numerical symbols or indicia, regardless of the nature of the mate-
rial objects, such as books, periodicals, manuscripts, phonorecords, film, tapes, disks, or
cards, in which they are embodied.

“Mation pictures” are audiovisual works consisting of a series of related images which,
when shown in succession, impart an impression of motion, together with accompanying
sounds, if any.

To “perform” a work means to recite, render, play, dance, or act it, either directly or by
means of any device or process or, in the case of a motion picture or other audiovisual
work, to show its images in any sequence or to make the sounds accompanying it audible.

“Phonorecords” are material objects in which sounds, other than those accompanying a
motion picture or other audiovisual work, are fixed by any method now known or later

5 The definition of “country of origin” of a Berne Convention work was added by the Act of October 31, 1988, Pub. L.
100-568, 102 Stat. 2853, 2854.
¢ The definition was amended by the Digital Performance Right in Sound Recordings Act of November 1, 1995, Pub. L.

104-39, 109 Stat. 336, 348, which added the second sentence.
7 The definition of “financial gain” was added by the Act of December 16, 1997, Pub. L. 105-147, 111 Stat. 2678.

14 Copyright Lawf theUnited States



Subject Matter and Scope of Copyright §101

developed, and from which the sounds can be perceived, reproduced, or otherwise com
municated, either directly or with the aid of a machine or device. The term “phonorecords”
includes the material object in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works” include two-dimensional and three-dimen-
sional works of fine, graphic, and applied art, photographs, prints and art reproductions,
maps, globes, charts, diagrams, models, and technical drawings, including architectura
plans® Such works shall include works of artistic craftsmanship insofar as their form but
not their mechanical or utilitarian aspects are concerned; the design of a useful article, a
defined in this section, shall be considered a pictorial, graphic, or sculptural work only if,
and only to the extent that, such design incorporates pictorial, graphic, or sculptural fea-
tures that can be identified separately from, and are capable of existing independently of
the utilitarian aspects of the article.

A “pseudonymous work” is a work on the copies or phonorecords of which the author
is identified under a fictitious name.

“Publication” is the distribution of copies or phonorecords of a work to the public by
sale or other transfer of ownership, or by rental, lease, or lending. The offering to distribute
copies or phonorecords to a group of persons for purposes of further distribution, public
performance, or public display, constitutes publication. A public performance or display
of a work does not of itself constitute publication.

To perform or display a work “publicly” means—

(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work
to a place specified by clause (1) or to the public, by means of any device or pro-
cess, whether the members of the public capable of receiving the performance or
display receive it in the same place or in separate places and at the same time or ¢
different times.

“Registration”, for purposes of sections 205(c)(2), 405, 406, 410(d), 411, 412, and
506(e), means a registration of a claim in the original or the renewed and extended term o
copyright.®

“Sound recordings” are works that result from the fixation of a series of musical, spo-
ken, or other sounds, but not including the sounds accompanying a motion picture or othel
audiovisual work, regardless of the nature of the material objects, such as disks, tapes, c
other phonorecords, in which they are embodied.

“State” includes the District of Columbia and the Commonwealth of Puerto Rico, and
any territories to which this title is made applicable by an Act of Congress.

A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or
any other conveyance, alienation, or hypothecation of a copyright or of any of the exclu-
sive rights comprised in a copyright, whether or not it is limited in time or place of effect,
but not including a nonexclusive license.

8The definition of “Pictorial, graphic, and sculptural works” was amended by the Act of October 31, 1988, Pub. L. 100-
568, 102 Stat. 2853, 2854, which struck out in the first sentence “technical drawings, diagrams, and models” and ieserted in li
thereof “diagrams, models, and technical drawings, including architectural plans.”

9 The definition of “Registration” was added by the Copyright Renewal Act of 1992, Pub. L. 102-307, 106 Stat. 264, 266.

Copyright Lawof theUnited States 15



8101 Subject Matter and Scope of Copyright

A “transmission program” is a body of material that, as an aggregate, has been pro-
duced for the sole purpose of transmission to the public in sequence and as a unit.

To “transmit” a performance or display is to communicate it by any device or process
whereby images or sounds are received beyond the place from which they are sent.

The “United States”, when used in a geographical sense, comprises the several States,
the District of Columbia and the Commonwealth of Puerto Rico, and the organized territo-
ries under the jurisdiction of the United States Government.

A “useful article” is an article having an intrinsic utilitarian function that is not merely
to portray the appearance of the article or to convey information. An article that is nor-
mally a part of a useful article is considered a “useful article”.

The author’s “widow” or “widower” is the author’s surviving spouse under the law of
the author’'s domicile at the time of his or her death, whether or not the spouse has later
remarried.

A “work of visual art” is—

(1) a painting, drawing, print or sculpture, existing in a single copy, in a limited
edition of 200 copies or fewer that are signed and consecutively numbered by the
author, or, in the case of a sculpture, in multiple cast, carved, or fabricated sculp-
tures of 200 or fewer that are consecutively numbered by the author and bear the
signature or other identifying mark of the author; or

(2) a still photographic image produced for exhibition purposes only, existing in
a single copy that is signed by the author, or in a limited edition of 200 copies or
fewer that are signed and consecutively numbered by the author.

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, technical drawing, diagram, model, ap-
plied art, motion picture or other audiovisual work, book, magazine, newspaper,
periodical, data base, electronic information service, electronic publication, or
similar publication;

(ii) any merchandising item or advertising, promotional, descriptive, cov-
ering, or packaging material or container;
(iii) any portion or part of any item described in clause (i) or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright protection under thisitle.

A “work of the United States Government” is a work prepared by an officer or em-
ployee of the United States Government as part of that person’s official duties.

A “work made for hire” is—

(1) a work prepared by an employee within the scope of his or her employment;
or

(2) a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a trans-
lation, as a supplementary work, as a compilation, as an instructional text, as a test,
as answer material for a test, or as an atlas, if the parties expressly agree in a written
instrument signed by them that the work shall be considered a work made for hire.

10 The definition of “work of visual art” was added by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat.
5089, 5128.

16 Copyright Lawf theUnited States



Subject Matter and Scope of Copyright 8103

For the purpose of the foregoing sentence, a “supplementary work” is a work pre-
pared for publication as a secondary adjunct to a work by another author for the
purpose of introducing, concluding, illustrating, explaining, revising, commenting
upon, or assisting in the use of the other work, such as forewords, afterwords, pic-
torial illustrations, maps, charts, tables, editorial notes, musical arrangements, an-
swer material for tests, bibliographies, appendixes, and indexes, and an “instruc-
tional text” is a literary, pictorial, or graphic work prepared for publication and with
the purpose of use in systematic instructional activities.

A “computer program” is a set of statements or instructions to be used directly or

indirectly in a computer in order to bring about a certain résult.

§ 102. Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance with this title, in original works of
authorship fixed in any tangible medium of expression, now known or later developed,
from which they can be perceived, reproduced, or otherwise communicated, either di-
rectly or with the aid of a machine or device. Works of authorship include the following
categories:
(2) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculptural works;
(6) motion pictures and other audiovisual works;
(7) sound recordings; and
(8) architectural work&
(b) In no case does copyright protection for an original work of authorship extend
to any idea, procedure, process, system, method of operation, concept, principle, ol
discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work.

§ 103. Subject matter of copyright: Compilations and derivative works

(a) The subject matter of copyright as specified by section 102 includes compila-
tions and derivative works, but protection for a work employing preexisting material in
which copyright subsists does not extend to any part of the work in which such material
has been used unlawfully.

(b) The copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material
employed in the work, and does not imply any exclusive right in the preexisting mate-
rial. The copyright in such work is independent of, and does not affect or enlarge the
scope, duration, ownership, or subsistence of, any copyright protection in the preexist-
ing material.

1 This sentence was added by the Act of December 12, 1980, Pub. L. 96-517, 94 Stat. 3015, 3028. See also footnote 37
chapter 1.

12 Section 102(a) was amended by the Architectural Works Copyright Protection Act, Pub. L. 101-650, 104 Stat. 5089,
5133, which added at the end thereof paragraph (8).
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§ 104. Subject matter of copyright: National origin

(a) UnpusLisHED Works.—The works specified by sections 102 and 103, while un-
published, are subject to protection under this title without regard to the nationality or
domicile of the author.

(b) PuBLisHED WoRKs.—The works specified by sections 102 and 103, when pub-
lished, are subject to protection under this title if—

(1) on the date of first publication, one or more of the authors is a national or
domiciliary of the United States, or is a national, domiciliary, or sovereign author-
ity of a foreign nation that is a party to a copyright treaty to which the United States
is also a party, or is a stateless person, wherever that person may be domiciled; or

(2) the work is first published in the United States or in a foreign nation that, on
the date of first publication, is a party to the Universal Copyright Convention; or

(3) the work is first published by the United Nations or any of its specialized
agencies, or by the Organization of American States; or

(4) the work is a Berne Convention work; or

(5) the work comes within the scope of a Presidential proclamation. Whenever
the President finds that a particular foreign nation extends, to works by authors who
are nationals or domiciliaries of the United States or to works that are first pub-
lished in the United States, copyright protection on substantially the same basis as
that on which the foreign nation extends protection to works of its own nationals
and domiciliaries and works first published in that nation, the President may by
proclamation extend protection under this title to works of which one or more of the
authors is, on the date of first publication, a national, domiciliary, or sovereign
authority of that nation, or which was first published in that nation. The President
may revise, suspend, or revoke any such proclamation or impose any conditions or
limitations on protection under a proclamation.

(c) ErFecT oF BERNE ConvENTION.—NO right or interest in a work eligible for pro-
tection under this title may be claimed by virtue of, or in reliance upon, the provisions
of the Berne Convention, or the adherence of the United States thereto. Any rights in a
work eligible for protection under this title that derive from this title, other Federal or
State statutes, or the common law, shall not be expanded or reduced by virtue of, or in
reliance upon, the provisions of the Berne Convention, or the adherence of the United
States thereto.

§ 104A. Copyright in restored works
(a) AutomaTic PROTECTIONAND TERM.—
(1) Term.—
(A) Copyright subsists, in accordance with this section, in restored works,

13 Section 104 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2855, which redesignated
paragraph (4) in subsection (b) as paragraph (5), inserted after paragraph (3) in subsection (b) a new paragraph (4), and added
at the end subsection (c).

4 A new section 104A was added by the Uruguay Round Agreements Act of December 8, 1994, Pub. L 103-465, 108 Stat.
4809, 4976. The new section replaced a pre-existing section 104A entitled “Copyright in certain motion pictures” which
had been added by the North American Free Trade Agreement Implementation Act of December 8, 1993, Pub. L. 103-182, 107
Stat. 2057, 2115. Section 104A was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which
replaced subsection (d)(3)(A), struck the last sentence of subsection (e)(1)(B)(ii), and replaced subsections (h)(2) and (h)(3)
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and vests automatically on the date of restoration.

(B) Any work in which copyright is restored under this section shall subsist
for the remainder of the term of copyright that the work would have otherwise
been granted in the United States if the work never entered the public domain in
the United States.

(2) Exception—Any work in which the copyright was ever owned or adminis-
tered by the Alien Property Custodian and in which the restored copyright would be
owned by a government or instrumentality thereof, is not a restored work.

(b) OwnERsHIPOF ReEsToRED CoPYRIGHT.—A restored work vests initially in the au-
thor or initial rightholder of the work as determined by the law of the source country of
the work.

(c) FuNnG oF NoTice oF INTENT To ENFORCE RESTORED COPYRIGHT AGAINST RELIANCE
PAarTIES.—ON or after the date of restoration, any person who owns a copyright in a
restored work or an exclusive right therein may file with the Copyright Office a notice
of intent to enforce that person’s copyright or exclusive right or may serve such a notice
directly on areliance party. Acceptance of a notice by the Copyright Office is effective
as to any reliance parties but shall not create a presumption of the validity of any of the
facts stated therein. Service on a reliance party is effective as to that reliance party anc
any other reliance parties with actual knowledge of such service and of the contents of
that notice.

(d) REMEDIES FOR INFRINGEMENT OF RESTORED COPYRIGHTS—

(1) EnFORCEMENT OF COPYRIGHT IN RESTOREDWORKS IN THE ABSENCE OF A RELI-

ANCE PARTY.—AS against any party who is not a reliance party, the remedies pro-

vided in chapter 5 of this title shall be available on or after the date of restoration of

a restored copyright with respect to an act of infringement of the restored copyright

that is commenced on or after the date of restoration.

(2) ENFORCEMENT OF CoPYRIGHT IN RESTORED WORKS As AGAINST RELIANCE
ParTIES.—AS against a reliance party, except to the extent provided in paragraphs
(3) and (4), the remedies provided in chapter 5 of this title shall be available, with
respect to an act of infringement of a restored copyright, on or after the date of
restoration of the restored copyright if the requirements of either of the following
subparagraphs are met:

(A)(i) The owner of the restored copyright (or such owner’s agent) or the
owner of an exclusive right therein (or such owner’s agent) files with the Copy-
right Office, during the 24-month period beginning on the date of restoration, a
notice of intent to enforce the restored copyright; and

(ii)(1) the act of infringement commenced after the end of the 12-month
period beginning on the date of publication of the notice ifréideral Reg-
ister;

(1N the act of infringement commenced before the end of the 12-month
period described in subclause (I) and continued after the end of that 12-
month period, in which case remedies shall be available only for
infringement occurring after the end of that 12-month period; or
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(1) copies or phonorecords of a work in which copyright has been
restored under this section are made after publication of the notice of
intent in theFederal Register

(B)(i) The owner of the restored copyright (or such owner’s agent) or the
owner of an exclusive right therein (or such owner’s agent) serves upon a reli-
ance party a notice of intent to enforce a restored copyright; and

(ii)(1) the act of infringement commenced after the end of the 12-month
period beginning on the date the notice of intent is received;

(1N the act of infringement commenced before the end of the 12-month
period described in subclause (1) and continued after the end of that 12-
month period, in which case remedies shall be available only for the
infringement occurring after the end of that 12-month period; or

(1) copies or phonorecords of a work in which copyright has been
restored under this section are made after receipt of the notice of intent.

In the event that notice is provided under both subparagraphs (A) and (B), the 12-
month period referred to in such subparagraphs shall run from the earlier of publication or
service of notice.

(3) ExisTing DERNATIVE WORKS.—

(A) In the case of a derivative work that is based upon a restored work and is
created—

(i) before the date of the enactment of the Uruguay Round Agreements
Act, if the source country of the restored work is an eligible country on such
date, or

(ii) before the date on which the source country of the restored work
becomes an eligible country, if that country is not an eligible country on such
date of enactment, a reliance party may continue to exploit that derivative
work for the duration of the restored copyright if the reliance party pays to the
owner of the restored copyright reasonable compensation for conduct which
would be subject to a remedy for infringement but for the provisions of this
paragraph.

(B) In the absence of an agreement between the parties, the amount of such
compensation shall be determined by an action in United States district court,
and shall reflect any harm to the actual or potential market for or value of the
restored work from the reliance party’s continued exploitation of the work, as
well as compensation for the relative contributions of expression of the author of
the restored work and the reliance party to the derivative work.

(4) CoMMENCEMENT OF INFRINGEMENT FOR RELIANCE PARTIES.—FOr purposes of
section 412, in the case of reliance parties, infringement shall be deemed to have
commenced before registration when acts which would have constituted infringe-
ment had the restored work been subject to copyright were commenced before the
date of restoration.

(e) NoTiceEsoF INTENT To ENFORCEA RESTORED COPYRIGHT.—

(1) NoTicesoF INTENT FiLED WiTH THE CoPYRIGHT OFFICE—
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(A)(i) A notice of intent filed with the Copyright Office to enforce a restored
copyright shall be signed by the owner of the restored copyright or the owner of
an exclusive right therein, who files the notice under subsection (d)(2)(A)(i)
(hereafter in this paragraph referred to as the “owner”), or by the owner’s agent,
shall identify the title of the restored work, and shall include an English transla-
tion of the title and any other alternative titles known to the owner by which the
restored work may be identified, and an address and telephone number at which
the owner may be contacted. If the notice is signed by an agent, the agency
relationship must have been constituted in a writing signed by the owner before
the filing of the notice. The Copyright Office may specifically require in regula-
tions other information to be included in the notice, but failure to provide such
other information shall not invalidate the notice or be a basis for refusal to list
the restored work in thieederal Register

(ii)If a work in which copyright is restored has no formal title, it shall be
described in the notice of intent in detail sufficient to identify it.

(iii) Minor errors or omissions may be corrected by further notice at any
time after the notice of intent is filed. Notices of corrections for such minor
errors or omissions shall be accepted after the period established in subsec-
tion (d)(2)(A)(i). Notices shall be published in thederal Registepursuant
to subparagraph (B).

(B) (i) The Register of Copyrights shall publish in Begleral Registercom-
mencing not later than 4 months after the date of restoration for a particular
nation and every 4 months thereafter for a period of 2 years, lists identifying
restored works and the ownership thereof if a notice of intent to enforce a re-
stored copyright has been filed.

(i) Not less than 1 list containing all notices of intent to enforce shall be
maintained in the Public Information Office of the Copyright Office and shall
be available for public inspection and copying during regular business hours
pursuant to sections 705 and 708.

(C) The Register of Copyrights is authorized to fix reasonable fees based on
the costs of receipt, processing, recording, and publication of notices of intent to
enforce a restored copyright and corrections thereto.

(D)(i) Not later than 90 days before the date the Agreement on Trade-Re-
lated Aspects of Intellectual Property referred to in section 101(d)(15) of the
Uruguay Round Agreements Act enters into force with respect to the United
States, the Copyright Office shall issue and publish if¢lderal Registeregu-
lations governing the filing under this subsection of notices of intent to enforce
a restored copyright.

(ii) Such regulations shall permit owners of restored copyrights to file
simultaneously for registration of the restored copyright.

(2) NoTicESOF INTENT SERVED ON A RELIANCE PARTY.—

(A) Notices of intent to enforce a restored copyright may be served on a

reliance party at any time after the date of restoration of the restored copyright.
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(B) Notices of intent to enforce a restored copyright served on a reliance
party shall be signed by the owner or the owner’'s agent, shall identify the re-
stored work and the work in which the restored work is used, if any, in detail
sufficient to identify them, and shall include an English translation of the title,
any other alternative titles known to the owner by which the work may be iden-
tified, the use or uses to which the owner objects, and an address and telephone
number at which the reliance party may contact the owner. If the notice is signed
by an agent, the agency relationship must have been constituted in writing and
signed by the owner before service of the notice.

(3) EFreCTOF MATERIAL FALSE STATEMENTS.—AnNY material false statement know-
ingly made with respect to any restored copyright identified in any notice of intent
shall make void all claims and assertions made with respect to such restored copy-
right.

(f) ImmuNITY FrROM WARRANTY AND RELATED LIABILITY .—

(1) In GENErRAL.—ANY person who warrants, promises, or guarantees that a work
does not violate an exclusive right granted in section 106 shall not be liable for
legal, equitable, arbitral, or administrative relief if the warranty, promise, or guar-
antee is breached by virtue of the restoration of copyright under this section, if such
warranty, promise, or guarantee is made before January 1, 1995.

(2) PerrormaNcES—NO person shall be required to perform any act if such
performance is made infringing by virtue of the restoration of copyright under the
provisions of this section, if the obligation to perform was undertaken before Janu-
ary 1, 1995.

(g) ProcLamATION OF CopYRIGHT REsTORATION—Whenever the President finds that a

particular foreign nation extends, to works by authors who are nationals or domiciliaries
of the United States, restored copyright protection on substantially the same basis as
provided under this section, the President may by proclamation extend restored protec-
tion provided under this section to any work—

(1) of which one or more of the authors is, on the date of first publication, a
national, domiciliary, or sovereign authority of that nation; or
(2) which was first published in that nation.

The President may revise, suspend, or revoke any such proclamation or impose any

conditions or limitations on protection under such a proclamation.

(h) DeriNnimions.—For purposes of this section and section 109(a):

(1) The term “date of adherence or proclamation” means the earlier of the date
on which a foreign nation which, as of the date the WTO Agreement enters into
force with respect to the United States, is not a nation adhering to the Berne Con-
vention or a WTO member country, becomes—

(A) a nation adhering to the Berne Convention or a WTO member country;
or
(B) subject to a Presidential proclamation under subsection (g).

(2) The “date of restoration” of a restored copyright is—

(A) January 1, 1996, if the source country of the restored work is a nation
adhering to the Berne convention or a WTO member country on such date, or
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(B) the date of adherence or proclamation, in the case of any other source
country of the restored work.

(3) The term “eligible country” means a nation, other than the United States,
that—
(A) becomes a WTO member country after the date of the enactment of the
Uruguay Round Agreements Act;
(B) on such date of enactment is, or after such date of enactment becomes, ¢
member of the Berne Convention; or
(C) after such date of enactment becomes subject to a proclamation under
subsection (g).
For purposes of this section, a nation that is a member of the Berne Convention on the dat
of the enactment of the Uruguay Round Agreements Act shall be construed to become at
eligible country on such date of enactment.

(4) The term “reliance party” means any person who—

(A) with respect to a particular work, engages in acts, before the source
country of that work becomes an eligible country, which would have violated
section 106 if the restored work had been subject to copyright protection, and
who, after the source country becomes an eligible country, continues to engage
in such acts;

(B) before the source country of a particular work becomes an eligible
country, makes or acquires 1 or more copies or phonorecords of that work; or

(C) as the result of the sale or other disposition of a derivative work covered
under subsection (d)(3), or significant assets of a person described in
subparagraph (A) or (B), is a successor, assignee, or licensee of that person.
(5) The term “restored copyright” means copyright in a restored work under this

section.
(6) The term “restored work” means an original work of authorship that

(A) is protected under subsection (a);

(B) is not in the public domain in its source country through expiration of
term of protection;

(C) is in the public domain in the United States due to—

(i) noncompliance with formalities imposed at any time by United States
copyright law, including failure of renewal, lack of proper notice, or failure to
comply with any manufacturing requirements;

(ii) lack of subject matter protection in the case of sound recording fixed
before February 15, 1972; or

(i) lack of national eligibility; and

(D) has at least one author or rightholder who was, at the time the work was
created, a national or domiciliary of an eligible country, and if published, was
first published in an eligible country and not published in the United States
during the 30-day period following publication in such eligible country.

(7) The term “rightholder” means the person—

(A) who, with respect to a sound recording, first fixes a sound recording

with authorization, or
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(B) who has acquired rights from the person described in subparagraph (A)
by means of any conveyance or by operation of law.
(8) The “source country” of a restored work is—

(A) a nation other than the United States;

(B) in the case of an unpublished work—

(i) the eligible country in which the author or rightholder is a national or
domiciliary, or, if a restored work has more than 1 author or rightholder, the
majority of foreign authors or rightholders are nationals or domiciliaries of
eligible countries; or

(ii) if the majority of authors or rightholders are not foreign, the nation
other than the United States which has the most significant contacts with the
work; and

(C) in the case of a published work—

(i) the eligible country in which the work is first published, or

(i) if the restored work is published on the same day in 2 or more eligible
countries, the eligible country which has the most significant contacts with
the work.

(9) The terms “WTO Agreement” and “WTO member country” have the
meanings given those terms in paragraphs (9) and (10) respectively, of section 2 of
the Uruguay Round Agreements Act.

§ 105. Subject matter of copyright: United States Government works

Copyright protection under this title is not available for any work of the United States
Government, but the United States Government is not precluded from receiving and hold-
ing copyrights transferred to it by assignment, bequest, or otherwise.

§ 106. Exclusive rights in copyrighted work¥
Subject to sections 107 through 120, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works, panto-
mimes, and motion pictures and other audiovisual works, to perform the copyrighted
work publicly;

15 An exception is provided by the Act of July 11, 1968, Pub. L. 90-396, 82 Stat. 339, which the Act states may be cited as
the “Standard Reference Data Act.” A provision of this enactment amended title 15 of the United States Code, entitled
“Commerce and Trade,” by authorizing the Secretary of Commerce, at 15 U.S.C. 290e, to secure copyright and renewal thereof
on behalf of the United States as author or proprietor “in all or any part of any standard reference data which hepeggeses or
available under this chapter,” and to “authorize the reproduction and publication thereof by others.” See also section 105(f) o
the Transitional and Supplementary Provisions, a part of the Act of October 19, 1976, Pub. L. 94-553, 90 Stat. 2541.

16 Section 106 was amended by the Digital Performance Right in Sound Recordings Act of November 1, 1995, Pub. L. 104-
39, 109 Stat. 336, which added paragraph (6).
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(5) in the case of literary, musical, dramatic, and choreographic works, panto-
mimes, and pictorial, graphic, or sculptural works, including the individual images
of a motion picture or other audiovisual work, to display the copyrighted work
publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.

8§ 106A. Rights of certain authors to attribution and integrity*’

(a) ReHTs OF ATTRIBUTION AND INTEGRITY.— Subject to section 107 and independent
of the exclusive rights provided in section 106, the author of a work of visual art—

(1) shall have the right—

(A) to claim authorship of that work, and
(B) to prevent the use of his or her name as the author of any work of visual
art which he or she did not create;

(2) shall have the right to prevent the use of his or her name as the author of the
work of visual art in the event of a distortion, mutilation, or other modification of
the work which would be prejudicial to his or her honor or reputation; and

(3) subject to the limitations set forth in section 113(d), shall have the right

(A) to prevent any intentional distortion, mutilation, or other modification
of that work which would be prejudicial to his or her honor or reputation, and
any intentional distortion, mutilation, or modification of that work is a violation
of that right, and

(B) to prevent any destruction of a work of recognized stature, and any
intentional or grossly negligent destruction of that work is a violation of that
right.

(b) ScoreaND Exerciseor RicHTs.—Only the author of a work of visual art has the
rights conferred by subsection (a) in that work, whether or not the author is the copy-
right owner. The authors of a joint work of visual art are co-owners of the rights con-
ferred by subsection (a) in that work.

(c) ExcepTIONS—

(1) The modification of a work of visual art which is a result of the passage of
time or the inherent nature of the materials is not a distortion, mutilation, or other
modification described in subsection (a)(3)(A).

(2) The modification of a work of visual art which is a result of conservation, or
of the public presentation, including lighting and placement, of the work is not a
destruction, distortion, mutilation, or other modification described in subsection
(a)(3) unless the modification is caused by gross negligence.

(3) The rights described in paragraphs (1) and (2) of subsection (a) shall not
apply to any reproduction, depiction, portrayal, or other use of a work in, upon, or

1 A new section 106A was added by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5128. The act states
that, generally, it is to take effect six months after the date of its enactment, that is, six months after Decemberd {1290, a
the rights created by section 106A shall apply to—(1) works created before such effective date but title to which hs not, as o
such effective date, been transferred from the author, and (2) works created on or after such effective date, but $hall not app
to any destruction, distortion, mutilation, or other modification (as described in section 106A(a)(3)) of any work whiet occurr
before such effective date.
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in any connection with any item described in subparagraph (A) or (B) of the defini-
tion of “work of visual art” in section 101, and any such reproduction, depiction,
portrayal, or other use of a work is not a destruction, distortion, mutilation, or other
modification described in paragraph (3) of subsection (a).

(d) DurATION OF RIGHTS.—

(1) With respect to works of visual art created on or after the effective date set
forth in section 610(a) of the Visual Artists Rights Act of 1990, the rights conferred
by subsection (a) shall endure for a term consisting of the life of the author.

(2) With respect to works of visual art created before the effective date set forth
in section 610(a) of the Visual Artists Rights Act of 1990, but title to which has not,
as of such effective date, been transferred from the author, the rights conferred by
subsection (a) shall be coextensive with, and shall expire at the same time as, the
rights conferred by section 106.

(3) In the case of a joint work prepared by two or more authors, the rights con-
ferred by subsection (a) shall endure for a term consisting of the life of the last
surviving author.

(4) All terms of the rights conferred by subsection (a) run to the end of the
calendar year in which they would otherwise expire.

(e) TRANSFERAND WAIVER.—

(1) The rights conferred by subsection (a) may not be transferred, but those
rights may be waived if the author expressly agrees to such waiver in a written
instrument signed by the author. Such instrument shall specifically identify the work,
and uses of that work, to which the waiver applies, and the waiver shall apply only
to the work and uses so identified. In the case of a joint work prepared by two or
more authors, a waiver of rights under this paragraph made by one such author
waives such rights for all such authors.

(2) Ownership of the rights conferred by subsection (a) with respect to a work
of visual art is distinct from ownership of any copy of that work, or of a copyright or
any exclusive right under a copyright in that work. Transfer of ownership of any
copy of a work of visual art, or of a copyright or any exclusive right under a copy-
right, shall not constitute a waiver of the rights conferred by subsection (a). Except
as may otherwise be agreed by the author in a written instrument signed by the
author, a waiver of the rights conferred by subsection (a) with respect to a work of
visual art shall not constitute a transfer of ownership of any copy of that work, or of
ownership of a copyright or of any exclusive right under a copyright in that work.

§ 107. Limitations on exclusive rights: Fair us&

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other means
specified by that section, for purposes such as criticism, comment, news reporting, teach-
ing (including multiple copies for classroom use), scholarship, or research, is not an in-

18 Section 107 was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5132, which
struck out “section 106” and inserted in lieu thereof “sections 106 and 106A”. Section 107 was also amended by the Act of
October 24, 1992, Pub. L. 102-492, 106 Stat. 3145, which added the last sentence.
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fringement of copyright. In determining whether the use made of a work in any particular
case is a fair use the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copy-
righted work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted
work. The fact that a work is unpublished shall not itself bar a finding of fair use if
such finding is made upon consideration of all the above factors.

§ 108. Limitations on exclusive rights: Reproduction by libraries and archivé8

(a) Notwithstanding the provisions of section 106, it is not an infringement of copy-
right for a library or archives, or any of its employees acting within the scope of their
employment, to reproduce no more than one copy or phonorecord of a work, or to
distribute such copy or phonorecord, under the conditions specified by this section,
if—

() the reproduction or distribution is made without any purpose of direct or
indirect commercial advantage;

(2) the collections of the library or archives are (i) open to the public, or (i)
available not only to researchers affiliated with the library or archives or with the
institution of which it is a part, but also to other persons doing research in a special-
ized field; and

(3) the reproduction or distribution of the work includes a notice of copyright.
(b) The rights of reproduction and distribution under this section apply to a copy or

phonorecord of an unpublished work duplicated in facsimile form solely for purposes
of preservation and security or for deposit for research use in another library or ar-
chives of the type described by clause (2) of subsection (a), if the copy or phonorecord
reproduced is currently in the collections of the library or archives.

(c) The right of reproduction under this section applies to a copy or phonorecord of
a published work duplicated in facsimile form solely for the purpose of replacement of
a copy or phonorecord that is damaged, deteriorating, lost, or stolen, if the library or
archives has, after a reasonable effort, determined that an unused replacement cann
be obtained at a fair price.

(d) The rights of reproduction and distribution under this section apply to a copy,
made from the collection of a library or archives where the user makes his or her reques
or from that of another library or archives, of no more than one article or other
contribution to a copyrighted collection or periodical issue, or to a copy or phonorecord
of a small part of any other copyrighted work, if

(1) the copy or phonorecord becomes the property of the user, and the library or
archives has had no notice that the copy or phonorecord would be used for any
purpose other than private study, scholarship, or research; and

19 Section 108 was amended by the Copyright Amendments Act of 1992, Pub. L. 102-307, 106 Stat. 264, 272, which
repealed subsection (i) in its entirety.
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(2) the library or archives displays prominently, at the place where orders are
accepted, and includes on its order form, a warning of copyright in accordance with
requirements that the Register of Copyrights shall prescribe by regulation.

(e) The rights of reproduction and distribution under this section apply to the entire
work, or to a substantial part of it, made from the collection of a library or archives
where the user makes his or her request or from that of another library or archives, if the
library or archives has first determined, on the basis of a reasonable investigation, that
a copy or phonorecord of the copyrighted work cannot be obtained at a fair price, if

(1) the copy or phonorecord becomes the property of the user, and the library or
archives has had no notice that the copy or phonorecord would be used for any
purpose other than private study, scholarship, or research; and

(2) the library or archives displays prominently, at the place where orders are
accepted, and includes on its order form, a warning of copyright in accordance with
requirements that the Register of Copyrights shall prescribe by regulation.

(f) Nothing in this section—

(1) shall be construed to impose liability for copyright infringement upon a
library or archives or its employees for the unsupervised use of reproducing equip-
ment located on its premisd&ovided,That such equipment displays a notice that
the making of a copy may be subject to the copyright law;

(2) excuses a person who uses such reproducing equipment or who requests a
copy or phonorecord under subsection (d) from liability for copyright infringement
for any such act, or for any later use of such copy or phonorecord; if it exceeds fair
use as provided by section 107;

(3) shall be construed to limit the reproduction and distribution by lending of a
limited number of copies and excerpts by a library or archives of an audiovisual
news program, subject to clauses (1), (2), and (3) of subsection (a); or

(4) in any way affects the right of fair use as provided by section 107, or any
contractual obligations assumed at any time by the library or archives when it ob-
tained a copy or phonorecord of a work in its collections.

(9) The rights of reproduction and distribution under this section extend to the iso-
lated and unrelated reproduction or distribution of a single copy or phonorecord of the
same material on separate occasions, but do not extend to cases where the library or
archives, or its employee—

(1) is aware or has substantial reason to believe that it is engaging in the related
or concerted reproduction or distribution of multiple copies or phonorecords of the
same material, whether made on one occasion or over a period of time, and whether
intended for aggregate use by one or more individuals or for separate use by the
individual members of a group; or

(2) engages in the systematic reproduction or distribution of single or multiple
copies or phonorecords of material described in subsectidPréd)ded,That noth-
ing in this clause prevents a library or archives from participating in interlibrary
arrangements that do not have, as their purpose or effect, that the library or archives
receiving such copies or phonorecords for distribution does so in such aggregate
guantities as to substitute for a subscription to or purchase of such work.
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(h) The rights of reproduction and distribution under this section do not apply to a
musical work, a pictorial, graphic or sculptural work, or a motion picture or other au-
diovisual work other than an audiovisual work dealing with news, except that no such
limitation shall apply with respect to rights granted by subsections (b) and (c), or with
respect to pictorial or graphic works published as illustrations, diagrams, or similar
adjuncts to works of which copies are reproduced or distributed in accordance with
subsections (d) and (e).

§ 109. Limitations on exclusive rights: Effect of transfer of particular copy or
phonorecord®

(a) Notwithstanding the provisions of section 106(3), the owner of a particular copy
or phonorecord lawfully made under this title, or any person authorized by such owner,
is entitled, without the authority of the copyright owner, to sell or otherwise dispose of
the possession of that copy or phonorecord. Notwithstanding the preceding sentence
copies or phonorecords of works subject to restored copyright under section 104A that
are manufactured before the date of restoration of copyright or, with respect to reliance
parties, before publication or service of notice under section 104A(e), may be sold or
otherwise disposed of without the authorization of the owner of the restored copyright
for purposes of direct or indirect commercial advantage only during the 12-month
period beginning on—

(1) the date of the publication in tRederal Registeof the notice of intent filed
with the Copyright Office under section 104A(d)(2)(A), or
(2) the date of the receipt of actual notice served under section 104A(d)(2)(B),

whichever occurs first

(b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized by
the owners of copyright in the sound recording or the owner of copyright in a computer
program (including any tape, disk, or other medium embodying such program), and in
the case of a sound recording in the musical works embodied therein, neither the owne
of a particular phonorecord nor any person in possession of a particular copy of a
computer program (including any tape, disk, or other medium embodying such pro-
gram), may, for the purposes of direct or indirect commercial advantage, dispose of, or
authorize the disposal of, the possession of that phonorecord or computer program

20 Section 109 was amended by the Act of October 4, 1984, Pub. L. 98-450, 98 Stat. 1727, and the Act of November 5, 1988,
Pub. L. 100-617, 102 Stat. 3194. The 1984 Act redesignated subsections (b) and (c) as subsections (c) and (d), respectively, ar
inserted after subsection (a) a new subsection (b).

The earlier amendatory Act states that the provisions of section 109(b) “shall not affect the right of an ownieutda par
phonorecord of a sound recording, who acquired such ownership before . . . [October 4, 1984], to dispose of the possession o
that particular phonorecord on or after such date of enactment in any manner permitted by section 109 of title 17, Ynited State
Code, as in effect on the day before the date of the enactment of this Act.” It also states, as modified by the 1988 amendaton
Act, that the amendments “shall not apply to rentals, leasings, lendings (or acts or practices in the nature of regsalgr leasin
lendings) occurring after the date which is 13 years after . . . [October 4, 1984].”

Section 109 was also amended by the Computer Software Rental Amendments Act of 1990, Pub. L. 101-650, 104 Stat
5089, 5134, 5135, which added at the end thereof subsection (e). The amendatory Act states that the provisions contained in tf
new subsection (e) shall take effect one year after the date of enactment of such Act, that is, one year after December 1, 199(
The Act also states that such amendments so made “shall not apply to public performances or displays that occur on or afte
October 1, 1995.” See also footnote 22, chapter 1.

21 Section 109(a) was amended by the Uruguay Round Agreements Act of December 8, 1994, Pub. L. 103-465, 108 Stat.
4809, 4981, which added the second sentence.
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(including any tape, disk, or other medium embodying such program) by rental, lease,
or lending, or by any other act or practice in the nature of rental, lease, or lending.
Nothing in the preceding sentence shall apply to the rental, lease, or lending of a
phonorecord for nonprofit purposes by a nonprofit library or nonprofit educational in-
stitution. The transfer of possession of a lawfully made copy of a computer program by
a nonprofit educational institution to another nonprofit educational institution or to
faculty, staff, and students does not constitute rental, lease, or lending for direct or
indirect commercial purposes under this subsection.

(B) This subsection does not apply to—

(i) a computer program which is embodied in a machine or product and
which cannot be copied during the ordinary operation or use of the machine
or product; or

(ii) a computer program embodied in or used in conjunction with a limited
purpose computer that is designed for playing video games and may be
designed for other purposes.

(C) Nothing in this subsection affects any provision of chapter 9 of this title.
(2)(A) Nothing in this subsection shall apply to the lending of a computer pro-

gram for nonprofit purposes by a nonprofit library, if each copy of a computer
program which is lent by such library has affixed to the packaging containing the
program a warning of copyright in accordance with requirements that the Register
of Copyrights shall prescribe by regulation.

(B) Not later than three years after the date of the enactment of the Com-
puter Software Rental Amendments Act of 1990, and at such times thereafter as
the Register of Copyrights considers appropriate, the Register of Copyrights,
after consultation with representatives of copyright owners and librarians, shall
submit to the Congress a report stating whether this paragraph has achieved its
intended purpose of maintaining the integrity of the copyright system while pro-
viding nonprofit libraries the capability to fulfill their function. Such report shall
advise the Congress as to any information or recommendations that the Register
of Copyrights considers necessary to carry out the purposes of this subsection.
(3) Nothing in this subsection shall affect any provision of the antitrust laws. For

purposes of the preceding sentence, “antitrust laws” has the meaning given that term
in the first section of the Clayton Act and includes section 5 of the Federal Trade
Commission Act to the extent that section relates to unfair methods of competition.
(4) Any person who distributes a phonorecord or a copy of a computer program
(including any tape, disk, or other medium embodying such program) in violation of
paragraph (1) is an infringer of copyright under section 501 of this title and is subject
to the remedies set forth in sections 502, 503, 504, 505, and 509. Such violation shall
not be a criminal offense under section 506 or cause such person to be subject to the
criminal penalties set forth in section 2319 of title*4.8.
(c) Notwithstanding the provisions of section 106(5), the owner of a particular copy

lawfully made under this title, or any person authorized by such owner, is entitled,
without the authority of the copyright owner, to display that copy publicly, either di-
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rectly or by the projection of no more than one image at a time, to viewers present at the
place where the copy is located.

(d) The privileges prescribed by subsections (a) and (c) do not, unless authorized by
the copyright owner, extend to any person who has acquired possession of the copy o
phonorecord from the copyright owner, by rental, lease, loan, or otherwise, without
acquiring ownership of &

(e) Notwithstanding the provisions of sections 106(4) and 106(5), in the case of an
electronic audiovisual game intended for use in coin-operated equipment, the owner of
a particular copy of such a game lawfully made under this title, is entitled, without the
authority of the copyright owner of the game, to publicly perform or display that game
in coin-operated equipment, except that this subsection shall not apply to any work of
authorship embodied in the audiovisual game if the copyright owner of the electronic
audiovisual game is not also the copyright owner of the work of authorship.

§ 110. Limitations on exclusive rights: Exemption of certain performances and
displays*

Notwithstanding the provisions of section 106, the following are not infringements of
copyright:

(1) performance or display of a work by instructors or pupils in the course of
face-to-face teaching activities of a nonprofit educational institution, in a class-
room or similar place devoted to instruction, unless, in the case of a motion picture
or other audiovisual work, the performance, or the display of individual images, is
given by means of a copy that was not lawfully made under this title, and that the
person responsible for the performance knew or had reason to believe was not law-
fully made;

(2) performance of a nondramatic literary or musical work or display of a work,
by or in the course of a transmission, if—

(A) the performance or display is a regular part of the systematic instructional
activities of a governmental body or a nonprofit educational institution; and

22 Section 109(b) was amended by the Computer Software Rental Amendments Act of 1990, Pub. L. 101-650, 104 Stat.
5089, 5134, in the following particulars: a) paragraphs (2) and (3) were redesignated as paragraphs (3) and (4), rbypectively;
paragraph (1) was struck out and new paragraphs (1) and (2) were inserted in lieu thereof; and c) paragraph (4), ad redesignats
by the amendatory Act, was struck out and a new paragraph (4) was inserted in lieu thereof. The amendatory Act states tha
section 109(b), as amended, “shall not affect the right of a person in possession of a particular copy of a computetyrogram, w
acquired such copy before the date of the enactment of this Act, to dispose of the possession of that copy on or ater such da
of enactment in any manner permitted by section 109 of title 17, United States Code, as in effect on the day beford such date o
enactment.” The amendatory Act also states that the amendments made to section 109(b) “shall not apply to rentals, leasing:
or lendings (or acts or practices in the nature of rentals, leasings, or lendings) occurring on or after October 1, 1987,” Howe
this limitation, set forth in the first sentence of section 804 (c) of the amendatory Act [104 Stat. 5136], was subséetgehtly de
by the Uruguay Round Agreements Act of December 8, 1994, section 511 of which struck the above mentioned first sentence
in its entirety. See Pub. L. 103-465, 108 Stat. 4809, 4974. See also footnote 20, chapter 1.

ZThe Act of November 5, 1988, Pub. L. 100-617, 102 Stat. 3194, made technical amendments to section 109(d), by striking
out “(b)” and inserting in lieu thereof “(c)” and by striking out “coyright” and inserting in lieu thereof “copyright”.

24 Section 110 was amended by the Act of October 25, 1982, Pub. L. 97-366, 96 Stat. 1759, which added paragraph (10).
Section 110 was further amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which struck the period
atthe end of paragraph (8) and inserted a semi-colon, struck the period at the end of paragraph (9) and insertedtraid”, and
“4 above” in paragraph (10) and inserted “(4)".
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(B) the performance or display is directly related and of material assistance
to the teaching content of the transmission; and

(C) the transmission is made primarily for—

(i) reception in classrooms or similar places normally devoted to
instruction, or

(i) reception by persons to whom the transmission is directed because
their disabilities or other special circumstances prevent their attendance in
classrooms or similar places normally devoted to instruction, or

(iii) reception by officers or employees of governmental bodies as a part
of their official duties or employment;

(3) performance of a nondramatic literary or musical work or of a dramatico-
musical work of a religious nature, or display of a work, in the course of services at
a place of worship or other religious assembly;

(4) performance of a nondramatic literary or musical work otherwise than in a
transmission to the public, without any purpose of direct or indirect commercial
advantage and without payment of any fee or other compensation for the perfor-
mance to any of its performers, promoters, or organizers, if—

(A) there is no direct or indirect admission charge; or
(B) the proceeds, after deducting the reasonable costs of producing the
performance, are used exclusively for educational, religious, or charitable
purposes and not for private financial gain, except where the copyright owner has
served notice of objection to the performance under the following conditions;
(i) the notice shall be in writing and signed by the copyright owner or such
owner’s duly authorized agent; and
(i) the notice shall be served on the person responsible for the
performance at least seven days before the date of the performance, and shall
state the reasons for the objection; and
(iii) the notice shall comply, in form, content, and manner of service, with
requirements that the Register of Copyrights shall prescribe by regulation;

(5) communication of a transmission embodying a performance or display of a
work by the public reception of the transmission on a single receiving apparatus of
a kind commonly used in private homes, unless—

(A) a direct charge is made to see or hear the transmission; or
(B) the transmission thus received is further transmitted to the public;

(6) performance of a nondramatic musical work by a governmental body or a
nonprofit agricultural or horticultural organization, in the course of an annual
agricultural or horticultural fair or exhibition conducted by such body or
organization; the exemption provided by this clause shall extend to any liability for
copyright infringement that would otherwise be imposed on such body or
organization, under doctrines of vicarious liability or related infringement, for a
performance by a concessionnaire, business establishment, or other person at such
fair or exhibition, but shall not excuse any such person from liability for the
performance;
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(7) performance of a nondramatic musical work by a vending establishment
open to the public at large without any direct or indirect admission charge, where the
sole purpose of the performance is to promote the retail sale of copies or
phonorecords of the work, and the performance is not transmitted beyond the place
where the establishment is located and is within the immediate area where the sale
is occurring;

(8) performance of a nondramatic literary work, by or in the course of a
transmission specifically designed for and primarily directed to blind or other
handicapped persons who are unable to read normal printed material as a result o
their handicap, or deaf or other handicapped persons who are unable to hear the aur:
signals accompanying a transmission of visual signals, if the performance is made
without any purpose of direct or indirect commercial advantage and its transmission
is made through the facilities of: (i) a governmental body; or (ii) a noncommercial
educational broadcast station (as defined in section 397) of title 47); or (iii) a radio
subcarrier authorization (as defined in 47 CFR 73.293-73.295 and 73.593-73.595);
or (iv) a cable system (as defined in section 111 (f));

(9) performance on a single occasion of a dramatic literary work published at
least ten years before the date of the performance, by or in the course of a
transmission specifically designed for and primarily directed to blind or other
handicapped persons who are unable to read normal printed material as a result o
their handicap, if the performance is made without any purpose of direct or indirect
commercial advantage and its transmission is made through the facilities of a radio
subcarrier authorization referred to in clause (8) Rifpvided,That the provisions
of this clause shall not be applicable to more than one performance of the same work
by the same performers or under the auspices of the same organization; and

(10) notwithstanding paragraph (4), the following is not an infringement of
copyright: performance of a nondramatic literary or musical work in the course of a
social function which is organized and promoted by a nonprofit veterans”
organization or a nonprofit fraternal organization to which the general public is not
invited, but not including the invitees of the organizations, if the proceeds from the
performance, after deducting the reasonable costs of producing the performance, ar
used exclusively for charitable purposes and not for financial gain. For purposes of
this section the social functions of any college or university fraternity or sorority
shall not be included unless the social function is held solely to raise funds for a
specific charitable purpose.

§111. Limitations on exclusive rights: Secondary transmissions

(&) CERTAIN SEcONDARY TRANSMISSIONSEXEMPTED.2—The secondary transmission
of a primary transmission embodying a performance or display of a work is not an
infringement of copyright if—

% Section 111 was amended in subsection (a) by the Act of November 16, 1988, Pub. L. 100-667, 102 Stat. 3949, which
struck “or” at the end of paragraph (3), redesignated paragraph (4) as paragraph (5), and inserted a new paragrapy (4) followin
after paragraph (3).
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(1) the secondary transmission is hot made by a cable system, and consists
entirely of the relaying, by the management of a hotel, apartment house, or simi-
lar establishment, of signals transmitted by a broadcast station licensed by the
Federal Communications Commission, within the local service area of such sta-
tion, to the private lodgings of guests or residents of such establishment, and no
direct charge is made to see or hear the secondary transmission; or

(2) the secondary transmission is made solely for the purpose and under the
conditions specified by clause (2) of section 110; or

(3) the secondary transmission is made by any carrier who has no direct or
indirect control over the content or selection of the primary transmission or over
the particular recipients of the secondary transmission, and whose activities with
respect to the secondary transmission consist solely of providing wires, cables,
or other communications channels for the use of otRessided,That the pro-
visions of this clause extend only to the activities of said carrier with respect to
secondary transmissions and do not exempt from liability the activities of others
with respect to their own primary or secondary transmissions;

(4) the secondary transmission is made by a satellite carrier for private home
viewing pursuant to a statutory license under section 119; or

(5) the secondary transmission is not made by a cable system but is made by
a governmental body, or other nonprofit organization, without any purpose of
direct or indirect commercial advantage, and without charge to the recipients of
the secondary transmission other than assessments necessary to defray the ac-
tual and reasonable costs of maintaining and operating the secondary transmis-
sion service.

(b) SeconDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CONTROLLED GROUP.—
Notwithstanding the provisions of subsections (a) and (c), the secondary transmission
to the public of a primary transmission embodying a performance or display of a work
is actionable as an act of infringement under section 501, and is fully subject to the
remedies provided by sections 502 through 506 and 509, if the primary transmission is
not made for reception by the public at large but is controlled and limited to reception
by particular members of the publierovided however, That such secondary trans-
mission is not actionable as an act of infringement if—

(1) the primary transmission is made by a broadcast station licensed by the
Federal Communications Commission; and

(2) the carriage of the signals comprising the secondary transmission is re-
quired under the rules, regulations, or authorizations of the Federal Communi-
cations Commission; and

(3) the signal of the primary transmitter is not altered or changed in any way
by the secondary transmitter.

(C) SEconpARY TRANSMISSIONSBY CABLE SYSTEMS.—

(1) Subject to the provisions of clauses (2), (3), and (4) of this subsection
and section 114(d), secondary transmissions to the public by a cable system of a
primary transmission made by a broadcast station licensed by the Federal Com-
munications Commission or by an appropriate governmental authority of Canada
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or Mexico and embodying a performance or display of a work shall be subject to

compulsory licensing upon compliance with the requirements of subsection (d)

where the carriage of the signals comprising the secondary transmission is per-
missible under the rules, regulations, or authorizations of the Federal Communi-
cations Commissioff.

(2) Notwithstanding the provisions of clause (1) of this subsection, the will-
ful or repeated secondary transmission to the public by a cable system of a pri-
mary transmission made by a broadcast station licensed by the Federal Commu-
nications Commission or by an appropriate governmental authority of Canada
or Mexico and embodying a performance or display of a work is actionable as
an act of infringement under section 501, and is fully subject to the remedies
provided by sections 502 through 506 and 509, in the following cases:

(A) where the carriage of the signals comprising the secondary transmis-
sion is not permissible under the rules, regulations, or authorizations of the
Federal Communications Commission; or

(B) where the cable system has not deposited the statement of account
and royalty fee required by subsection (d).

(3) Notwithstanding the provisions of clause (1) of this subsection and sub-
ject to the provisions of subsection (e) of this section, the secondary transmis-
sion to the public by a cable system of a primary transmission made by a broad-
cast station licensed by the Federal Communications Commission or by an ap-
propriate governmental authority of Canada or Mexico and embodying a perfor-
mance or display of a work is actionable as an act of infringement under section
501, and is fully subject to the remedies provided by sections 502 through 506
and sections 509 and 510, if the content of the particular program in which the
performance or display is embodied, or any commercial advertising or station
announcements transmitted by the primary transmitter during, or immediately
before or after, the transmission of such program, is in any way willfully altered
by the cable system through changes, deletions, or additions, except for the al-
teration, deletion, or substitution of commercial advertisements performed by
those engaged in television commercial advertising market res@aosfded,

That the research company has obtained the prior consent of the advertiser whc
has purchased the original commercial advertisement, the television station broad-
casting that commercial advertisement, and the cable system performing the
secondary transmissioAnd provided furthefThat such commercial alteration,
deletion, or substitution is not performed for the purpose of deriving income
from the sale of that commercial time.

(4) Notwithstanding the provisions of clause (1) of this subsection, the sec-
ondary transmission to the public by a cable system of a primary transmission
made by a broadcast station licensed by an appropriate governmental authority
of Canada or Mexico and embodying a performance or display of a work is

2 Section 111 was amended in subsection (c)(1) by the Digital Performance Right in Sound Recordings Act of November
1, 1995, Pub. L. 104-39, 109 Stat. 336, 348, which inserted in the first sentence the words “and section 114(d)” after “of this
subsection”. See also footnote 40, chapter 1.
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actionable as an act of infringement under section 501, and is fully subject to the

remedies provided by sections 502 through 506 and section 509, if (A) with

respect to Canadian signals, the community of the cable system is located more
than 150 miles from the United States-Canadian border and is also located south
of the forty-second parallel of latitude, or (B) with respect to Mexican signals,

the secondary transmission is made by a cable system which received the pri-
mary transmission by means other than direct interception of a free space radio

wave emitted by such broadcast television station, unless prior to April 15, 1976,

such cable system was actually carrying, or was specifically authorized to carry,

the signal of such foreign station on the system pursuant to the rules, regula-
tions, or authorizations of the Federal Communications Commission.
(d) ComPuLSORY LICENSE FOR SECONDARY TRANSMISSIONSBY CABLE SYSTEMS.2’—

(1) A cable system whose secondary transmissions have been subject to com-
pulsory licensing under subsection (c) shall, on a semiannual basis, deposit with the
Register of Copyrights, in accordance with requirements that the Register shall
prescribe by regulation

(A) a statement of account, covering the six months next preceding, speci-
fying the number of channels on which the cable system made secondary trans-
missions to its subscribers, the names and locations of all primary transmitters
whose transmissions were further transmitted by the cable system, the total num-
ber of subscribers, the gross amounts paid to the cable system for the basic
service of providing secondary transmissions of primary broadcast transmitters,
and such other data as the Register of Copyrights may from time to time pre-
scribe by regulation. In determining the total number of subscribers and the
gross amounts paid to the cable system for the basic service of providing sec-
ondary transmissions of primary broadcast transmitters, the system shall not
include subscribers and amounts collected from subscribers receiving second-
ary transmissions for private home viewing pursuant to sectioff E12h state-

ment shall also include a special statement of account covering any nonnetwork

television programming that was carried by the cable system in whole or in part

beyond the local service area of the primary transmitter, under rules, regula-
tions, or authorizations of the Federal Communications Commission permitting

the substitution or addition of signals under certain circumstances, together with
logs showing the times, dates, stations, and programs involved in such substi-

27 Royallty rates specified by the compulsory licensing provisions of this section are subject to adjustment by copyright
arbitration royalty panels appointed and convened by the Librarian of Congress in accordance with the provisions of Chapter
8 of the Copyright Law, page 13ffra, as amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198,

107 Stat. 2304, 2311. Requests for current information concerning these rate adjustments may be addressed to the Licensing
Division of the Copyright Office.

Section 111 was amended in subsection (d) by the Act of August 27, 1986, Pub. L. 99-397, 100 Stat. 848, which struck out
paragraph (1), and redesignated paragraphs (2), (3), (4), and (5) as paragraphs (1), (2), (3), and (4), respectively.

Section 111 was later amended in the same subsection by the aforementioned Copyright Royalty Tribunal Reform Act of
1993, which, in addition to substituting “Librarian of Congress” in lieu of “Copyright Royalty Tribunal” where appropriate,
struck the second and third sentences of paragraph (2) and inserted a new sentence, and in paragraph (4), amended subparagraph
(B) in its entirety.

%This sentence was added by the Act of November 16, 1988, Pub. L. 100-667, 102 Stat. 3949. See also footnote 25, chapter
1.
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tuted or added carriage; and

(B) except in the case of a cable system whose royalty is specified in sub-
clause (C) or (D), a total royalty fee for the period covered by the statement,
computed on the basis of specified percentages of the gross receipts from sub-
scribers to the cable service during said period for the basic service of providing
secondary transmissions of primary broadcast transmitters, as follows:

(i) 0.675 of 1 per centum of such gross receipts for the privilege of fur-
ther transmitting any nonnetwork programming of a primary transmitter in
whole or in part beyond the local service area of such primary transmitter,
such amount to be applied against the fee, if any, payable pursuant to para-
graphs (ii) through (iv);

(i) 0.675 of 1 per centum of such gross receipts for the first distant signal
equivalent;

(i) 0.425 of 1 per centum of such gross receipts for each of the second,
third, and fourth distant signal equivalents;

(iv) 0.2 of 1 per centum of such gross receipts for the fifth distant signal
equivalent and each additional distant signal equivalent thereafter; and in
computing the amounts payable under paragraph (ii) through (iv), above, any
fraction of a distant signal equivalent shall be computed at its fractional value
and, in the case of any cable system located partly within and partly without
the local service area of a primary transmitter, gross receipts shall be limited
to those gross receipts derived from subscribers located without the local
service area of such primary transmitter; and

(C) if the actual gross receipts paid by subscribers to a cable system for the
period covered by the statement for the basic service of providing secondary
transmissions of primary broadcast transmitters total $80,000 or less, gross re-
ceipts of the cable system for the purpose of this subclause shall be computed by
subtracting from such actual gross receipts the amount by which $80,000 ex-
ceeds such actual gross receipts, except that in no case shall a cable system’
gross receipts be reduced to less than $3,000. The royalty fee payable under thi:
subclause shall be 0.5 of 1 per centum, regardless of the number of distant signa
equivalents, if any; and

(D) if the actual gross receipts paid by subscribers to a cable system for the
period covered by the statement, for the basic service of providing secondary
transmissions of primary broadcast transmitters, are more than $80,000 but less
than $160,000, the royalty fee payable under this subclause shall be

(i) 0.5 of 1 per centum of any gross receipts up to $80,000; and

(i) 1 per centum of any gross receipts in excess of $80,000 but less than
$160,000, regardless of the number of distant signal equivalents, if any

(2) The Register of Copyrights shall receive all fees deposited under this section
and, after deducting the reasonable costs incurred by the Copyright Office under this
section, shall deposit the balance in the Treasury of the United States, in such
manner as the Secretary of the Treasury directs. All funds held by the Secretary of
the Treasury shall be invested in interest-bearing United States securities for later
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distribution with interest by the Librarian of Congress in the event no controversy

over distribution exists, or by a copyright arbitration royalty panel in the event a

controversy over such distribution exists.

(3) The royalty fees thus deposited shall, in accordance with the procedures
provided by clause (4), be distributed to those among the following copyright
owners who claim that their works were the subject of secondary transmissions by
cable systems during the relevant semiannual period:

(A) any such owner whose work was included in a secondary transmission
made by a cable system of a nonnetwork television program in whole or in part
beyond the local service area of the primary transmitter; and

(B) any such owner whose work was included in a secondary transmission
identified in a special statement of account deposited under clause (1) (A); and

(C) any such owner whose work was included in nonnetwork programing
consisting exclusively of aural signals carried by a cable system in whole or in
part beyond the local service area of the primary transmitter of such programs.
(4) The royalty fees thus deposited shall be distributed in accordance with the

following procedures:

(A) During the month of July in each year, every person claiming to be
entitled to compulsory license fees for secondary transmissions shall file a claim
with the Librarian of Congress, in accordance with requirements that the
Librarian of Congress shall prescribe by regulation. Notwithstanding any
provisions of the antitrust laws, for purposes of this clause any claimants may
agree among themselves as to the proportionate division of compulsory licensing
fees among them, may lump their claims together and file them jointly or as a
single claim, or may designate a common agent to receive payment on their
behalf.

(B) After the first day of August of each year, the Librarian of Congress shall,
upon the recommendation of the Register of Copyrights, determine whether
there exists a controversy concerning the distribution of royalty fees. If the
Librarian determines that no such controversy exists, the Librarian shall, after
deducting reasonable administrative costs under this section, distribute such fees
to the copyright owners entitled to such fees, or to their designated agents. If the
Librarian finds the existence of a controversy, the Librarian shall, pursuant to
chapter 8 of this title, convene a copyright arbitration royalty panel to determine
the distribution of royalty fees.

(e) During the pendency of any proceeding under this subsection, the Librarian of
Congress shall withhold from distribution an amount sufficient to satisfy all claims
with respect to which a controversy exists, but shall have discretion to proceed to dis-
tribute any amounts that are not in controversy.

(f) NONSIMULTANEOUS SECONDARY TRANSMISSIONSBY CABLE SYSTEMS.—

(1) Notwithstanding those provisions of the second paragraph of subsection (f)
relating to nonsimultaneous secondary transmissions by a cable system, any such
transmissions are actionable as an act of infringement under section 501, and are
fully subject to the remedies provided by sections 502 through 506 and sections
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509 and 510, unless—
(A) the program on the videotape is transmitted no more than one time to the
cable system’s subscribers; and
(B) the copyrighted program, episode, or motion picture videotape, includ-
ing the commercials contained within such program, episode, or picture, is trans-
mitted without deletion or editing; and
(C) an owner or officer of the cable system

(i) prevents the duplication of the videotape while in the possession of
the system,

(ii) prevents unauthorized duplication while in the possession of the fa-
cility making the videotape for the system if the system owns or controls the
facility, or takes reasonable precautions to prevent such duplication if it does
not own or control the facility,

(iii) takes adequate precautions to prevent duplication while the tape is
being transported, and

(iv) subject to clause (2), erases or destroys, or causes the erasure or
destruction of, the videotape; and
(D) within forty-five days after the end of each calendar quarter, an owner or

officer of the cable system executes an affidavit attesting

() to the steps and precautions taken to prevent duplication of the
videotape, and
(i) subject to clause (2), to the erasure or destruction of all videotapes
made or used during such quarter; and
(E) such owner or officer places or causes each such affidavit, and affidavits
received pursuant to clause (2) (C), to be placed in a file, open to public
inspection, at such system’s main office in the community where the
transmission is made or in the nearest community where such system maintains
an office; and
(F) the nonsimultaneous transmission is one that the cable system would be
authorized to transmit under the rules, regulations, and authorizations of the

Federal Communications Commission in effect at the time of the

nonsimultaneous transmission if the transmission had been made simultaneously,

except that this subclause shall not apply to inadvertent or accidental
transmissions.

(2) If a cable system transfers to any person a videotape of a program
nonsimultaneously transmitted by it, such transfer is actionable as an act of
infringement under section 501, and is fully subject to the remedies provided by
sections 502 through 506 and 509, except that, pursuant to a written, nonprofit
contract providing for the equitable sharing of the costs of such videotape and its
transfer, a videotape nonsimultaneously transmitted by it, in accordance with clause
(1), may be transferred by one cable system in Alaska to another system in Alaska,
by one cable system in Hawaii permitted to make such nonsimultaneous
transmissions to another such cable system in Hawaii, or by one cable system in
Guam, the Northern Mariana Islands, or the Trust Territory of the Pacific Islands, to
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another cable system in any of those three territories, if—

(A) each such contract is available for public inspection in the offices of the
cable systems involved, and a copy of such contract is filed, within thirty days
after such contract is entered into, with the Copyright Office (which Office shall
make each such contract available for public inspection); and

(B) the cable system to which the videotape is transferred complies with
clause (1) (A), (B), (C) (i), (iii), and (iv), and (D) through (F); and

(C) such system provides a copy of the affidavit required to be made in
accordance with clause (1) (D) to each cable system making a previous
nonsimultaneous transmission of the same videotape.

(3) This subsection shall not be construed to supersede the exclusivity protection
provisions of any existing agreement, or any such agreement hereafter entered into,
between a cable system and a television broadcast station in the area in which the
cable system is located, or a network with which such station is affiliated.

(4) As used in this subsection, the term “videotape”, and each of its variant
forms, means the reproduction of the images and sounds of a program or programs
broadcast by a television broadcast station licensed by the Federal Communications
Commission, regardless of the nature of the material objects, such as tapes or films,
in which the reproduction is embodied.

() Derinimions.2—As used in this section, the following terms and their variant
forms mean the following:

A “primary transmission” is a transmission made to the public by the transmitting
facility whose signals are being received and further transmitted by the secondary trans-
mission service, regardless of where or when the performance or display was first trans-
mitted.

A “secondary transmission” is the further transmitting of a primary transmission simul-
taneously with the primary transmission, or nonsimultaneously with the primary transmis-
sion if by a “cable system” not located in whole or in part within the boundary of the forty-
eight contiguous States, Hawaii, or Puerto Ritovided however, That a nonsimultaneous
further transmission by a cable system located in Hawaii of a primary transmission shall
be deemed to be a secondary transmission if the carriage of the television broadcast signal
comprising such further transmission is permissible under the rules, regulations, or autho-
rizations of the Federal Communications Commission. A “cable system” is a facility, lo-
cated in any State, Territory, Trust Territory, or Possession, that in whole or in part receives
signals transmitted or programs broadcast by one or more television broadcast stations
licensed by the Federal Communications Commission, and makes secondary transmis-

2 Section 111(f) was amended by the Act of August 27, 1986, Pub. L. 99-397, 100 Stat. 848, which added a new sentence
after the first sentence of the fourth paragraph relating to the definition of local service area of a primary transmitter. The
amendatory Act also provided that the words “subsection (d)(2)” in the third undesignated paragraph of section 111(f) defining
a cable system be struck out and the words “subsection (d)(1)” be inserted in lieu thereof.

Section 111 (f) was further amended by the Act of October 18, 1994, Pub. L. 103-369, 108 Stat. 3477, which inserted
“microwave” after “wires, cables,” in the paragraph relating to the definition of “cable system,” and inserted new matter after
“April 15, 1976,” in the paragraph relating to the definition of “local service area of a primary transmitter.” The amewtiatory
provides that the amendment “relating to the definition of the local service area of a primary transmitter, shall takduffect o
1,1994.”
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sions of such signals or programs by wires, cables, microwave, or other communications
channels to subscribing members of the public who pay for such service. For purposes o
determining the royalty fee under subsection (d) (1), two or more cable systems in con-
tiguous communities under common ownership or control or operating from one head-end
shall be considered as one system.

The “local service area of a primary transmitter”, in the case of a television broadcast
station, comprises the area in which such station is entitled to insist upon its signal being
retransmitted by a cable system pursuant to the rules, regulations, and authorizations of th
Federal Communications Commission in effect on April 15, 1976, or such station’s televi-
sion market as defined in section 76.55(e) of titleCttle of Federal Regulatiortas in
effect on September 18, 1993), or any modifications to such television market made, on ol
after September 18, 1993, pursuant to section 76.55(e) or 76.59 of title 4Tofithef
Federal Regulationsor in the case of a television broadcast station licensed by an appro-
priate governmental authority of Canada or Mexico, the area in which it would be entitled
to insist upon its signal being retransmitted if it were a television broadcast station subject
to such rules, regulations, and authorizations. In the case of a low power television station
as defined by the rules and regulations of the Federal Communications Commission, the
“local service area of a primary transmitter” comprises the area within 35 miles of the
transmitter site, except that in the case of such a station located in a standard metropolita
statistical area which has one of the 50 largest populations of all standard metropolitan
statistical areas (based on the 1980 decennial census of population taken by the Secreta
of Commerce), the number of miles shall be 20 miles. The “local service area of a primary
transmitter”, in the case of a radio broadcast station, comprises the primary service area c
such station, pursuant to the rules and regulations of the Federal Communications Com
mission.

A “distant signal equivalent” is the value assigned to the secondary transmission of any
nonnetwork television programing carried by a cable system in whole or in part beyond
the local service area of the primary transmitter of such programing. It is computed by
assigning a value of one to each independent station and a value of one-quarter to eac
network station and noncommercial educational station for the nonnetwork programing so
carried pursuant to the rules, regulations, and authorizations of the Federal Communica:
tions Commission. The foregoing values for independent, network, and noncommercial
educational stations are subject, however, to the following exceptions and limitations. Where
the rules and regulations of the Federal Communications Commission require a cable
system to omit the further transmission of a particular program and such rules and regula:
tions also permit the substitution of another program embodying a performance or display
of awork in place of the omitted transmission, or where such rules and regulations in effect
on the date of enactment of this Act permit a cable system, at its election, to effect such
deletion and substitution of a nonlive program or to carry additional programs not trans-
mitted by primary transmitters within whose local service area the cable system is located,
no value shall be assigned for the substituted or additional program; where the rules, regu
lations, or authorizations of the Federal Communications Commission in effect on the date
of enactment of this Act permit a cable system, at its election, to omit the further transmis-
sion of a particular program and such rules, regulations, or authorizations also permit the
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substitution of another program embodying a performance or display of a work in place of
the omitted transmission, the value assigned for the substituted or additional program shall
be, in the case of a live program, the value of one full distant signal equivalent multiplied
by a fraction that has as its numerator the number of days in the year in which such substi-
tution occurs and as its denominator the number of days in the year. In the case of a station
carried pursuant to the late-night or specialty programing rules of the Federal Communi-
cations Commission, or a station carried on a part-time basis where full-time carriage is
not possible because the cable system lacks the activated channel capacity to retransmit on
a full-time basis all signals which it is authorized to carry, the values for independent,
network, and noncommercial educational stations set forth above, as the case may be, shall
be multiplied by a fraction which is equal to the ratio of the broadcast hours of such station
carried by the cable system to the total broadcast hours of the station.

A “network station” is a television broadcast station that is owned or operated by, or
affiliated with, one or more of the television net works in the United States providing
nationwide transmissions, and that transmits a substantial part of the programing supplied
by such networks for a substantial part of that station’s typical broadcast day.

An “independent station” is a commercial television broadcast station other than a net-
work station.

A “noncommercial educational station” is a television station that is a noncommercial
educational broadcast station as defined in section 397 of title 47.

§ 112. Limitations on exclusive rights: Ephemeral recordings

(a) Notwithstanding the provisions of section 106, and except in the case of a mo-
tion picture or other audiovisual work, it is not an infringement of copyright for a
transmitting organization entitled to transmit to the public a performance or display of
awork, under a license or transfer of the copyright or under the limitations on exclusive
rights in sound recordings specified by section 114 (a), to make no more than one copy
or phonorecord of a particular transmission program embodying the performance or
display, if—

(1) the copy or phonorecord is retained and used solely by the transmitting
organization that made it, and no further copies or phonorecords are reproduced
from it; and

(2) the copy or phonorecord is used solely for the transmitting organization’s
own transmissions within its local service area, or for purposes of archival
preservation or security; and

(3) unless preserved exclusively for archival purposes, the copy or phonorecord
is destroyed within six months from the date the transmission program was first
transmitted to the public.

(b) Notwithstanding the provisions of section 106, it is not an infringement of copy-
right for a governmental body or other nonprofit organization entitled to transmit a
performance or display of a work, under section 110(2) or under the limitations on
exclusive rights in sound recordings specified by section 114(a), to make no more than
thirty copies or phonorecords of a particular transmission program embodying the per-
formance or display, if—
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(1) no further copies or phonorecords are reproduced from the copies or
phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be preserved exclusively for
archival purposes, the copies or phonorecords are destroyed within seven years fron
the date the transmission program was first transmitted to the public.

(c) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization to make for
distribution no more than one copy or phonorecord, for each transmitting organization
specified in clause (2) of this subsection, of a particular transmission program
embodying a performance of a nondramatic musical work of a religious nature, or of a
sound recording of such a musical work, if—

(1) there is no direct or indirect charge for making or distributing any such copies
or phonorecords; and

(2) none of such copies or phonorecords is used for any performance other than
a single transmission to the public by a transmitting organization entitled to transmit
to the public a performance of the work under a license or transfer of the copyright;
and

(3) except for one copy or phonorecord that may be preserved exclusively for
archival purposes, the copies or phonorecords are all destroyed within one year from
the date the transmission program was first transmitted to the public.

(d) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization entitled to transmit
a performance of a work under section 110(8) to make no more than ten copies or
phonorecords embodying the performance, or to permit the use of any such copy or
phonorecord by any governmental body or nonprofit organization entitled to transmit a
performance of a work under section 110(8), if—

(1) any such copy or phonorecord is retained and used solely by the organization
that made it, or by a governmental body or nonprofit organization entitled to
transmit a performance of a work under section 110(8), and no further copies or
phonorecords are reproduced from it; and

(2) any such copy or phonorecord is used solely for transmissions authorized
under section 110(8), or for purposes of archival preservation or security; and

(3) the governmental body or nonprofit organization permitting any use of any
such copy or phonorecord by any governmental body or nonprofit organization
under this subsection does not make any charge for such use.

(e) The transmission program embodied in a copy or phonorecord made under this
section is not subject to protection as a derivative work under this title except with the
express consent of the owners of copyright in the preexisting works employed in the
program.

§ 113. Scope of exclusive rights in pictorial, graphic, and sculptural works
(a) Subject to the provisions of subsections (b) and (c) of this section, the exclusive

30 Section 113 was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5130, which
added at the end thereof subsection (d).
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right to reproduce a copyrighted pictorial, graphic, or sculptural work in copies under
section 106 includes the right to reproduce the work in or on any kind of article, whether
useful or otherwise.

(b) This title does not afford, to the owner of copyright in a work that portrays a
useful article as such, any greater or lesser rights with respect to the making,
distribution, or display of the useful article so portrayed than those afforded to such
works under the law, whether title 17 or the common law or statutes of a State, in effect
on December 31, 1977, as held applicable and construed by a court in an action brought
under this title.

(c) Inthe case of a work lawfully reproduced in useful articles that have been offered
for sale or other distribution to the public, copyright does not include any right to
prevent the making, distribution, or display of pictures or photographs of such articles
in connection with advertisements or commentaries related to the distribution or display
of such articles, or in connection with news reports.

(d) (2) In a case in which—

(A) a work of visual art has been incorporated in or made part of a building
in such a way that removing the work from the building will cause the
destruction, distortion, mutilation, or other modification of the work as described
in section 106A(a)(3), and

(B) the author consented to the installation of the work in the building either
before the effective date set forth in section 610(a) of the Visual Artists Rights
Act of 1990, or in a written instrument executed on or after such effective date
that is signed by the owner of the building and the author and that specifies that
installation of the work may subject the work to destruction, distortion,
mutilation, or other modification, by reason of its removal, then the rights
conferred by paragraphs (2) and (3) of section 106A(a) shall not apply.

(2) If the owner of a building wishes to remove a work of visual art which is a part
of such building and which can be removed from the building without the
destruction, distortion, mutilation, or other modification of the work as described in
section 106A(a)(3), the author’s rights under paragraphs (2) and (3) of section
106A(a) shall apply unless—

(A) the owner has made a diligent, good faith attempt without success to
notify the author of the owner’s intended action affecting the work of visual art,
or

(B) the owner did provide such notice in writing and the person so notified
failed, within 90 days after receiving such notice, either to remove the work or to
pay for its removal. For purposes of subparagraph (A), an owner shall be
presumed to have made a diligent, good faith attempt to send notice if the owner
sent such notice by registered mail to the author at the most recent address of the
author that was recorded with the Register of Copyrights pursuant to paragraph
(3). If the work is removed at the expense of the author, title to that copy of the
work shall be deemed to be in the author.

(3) The Register of Copyrights shall establish a system of records whereby any
author of a work of visual art that has been incorporated in or made part of a building,
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may record his or her identity and address with the Copyright Office. The Register
shall also establish procedures under which any such author may update the
information so recorded, and procedures under which owners of buildings may
record with the Copyright Office evidence of their efforts to comply with this
subsection.

§ 114. Scope of exclusive rights in sound recordirigs

(a) The exclusive rights of the owner of copyright in a sound recording are limited
to the rights specified by clauses (1), (2), (3) and (6) of section 106, and do not include
any right of performance under section 106(4).

(b) The exclusive right of the owner of copyright in a sound recording under clause
(1) of section 106 is limited to the right to duplicate the sound recording in the form of
phonorecords or copies that directly or indirectly recapture the actual sounds fixed in the
recording. The exclusive right of the owner of copyright in a sound recording under
clause (2) of section 106 is limited to the right to prepare a derivative work in which the
actual sounds fixed in the sound recording are rearranged, remixed, or otherwise altere
in sequence or quality. The exclusive rights of the owner of copyright in a sound
recording under clauses (1) and (2) of section 106 do not extend to the making or
duplication of another sound recording that consists entirely of an independent fixation
of other sounds, even though such sounds imitate or simulate those in the copyrightec
sound recording. The exclusive rights of the owner of copyright in a sound recording
under clauses (1), (2), and (3) of section 106 do not apply to sound recordings included
in educational television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as defined by
section 118(g))Provided That copies or phonorecords of said programs are not
commercially distributed by or through public broadcasting entities to the general
public.

(c) This section does not limit or impair the exclusive right to perform publicly, by
means of a phonorecord, any of the works specified by section 106(4).

(d) LimitaTions oN ExcLusive RicHT.—Notwithstanding the provisions of section
106(6)—

(1) ExempT TRANSMISSIONSAND RETRANSMISSIONS—The performance of a sound
recording publicly by means of a digital audio transmission, other than as a part of
an interactive service, is not an infringement of section 106(6) if the performance is
part of—

(A)(i) a nonsubscription transmission other than a retransmission;

(i) an initial nonsubscription retransmission made for direct recep-tion
by members of the public of a prior or simultaneous incidental transmission
that is not made for direct reception by members of the public; or

31 Section 114 was amended by the Digital Performance Rightin Sound Recordings Act of 1995, Pub. L. 104-39, 109 Stat.
336, in the following particulars: 1) in subsection (a), by striking “and (3)” and inserting in lieu thereof “(3) and i)"; 2)
subsection (b) in the first sentence, by striking “phonorecords, or of copies of motion pictures and other audiovisuatavorks,”
inserting “phonorecords or copies”; and 3), by striking subsection (d) and inserting in lieu thereof new subsectio(f, (d), (e),

(9). (). (i), and ().
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(iii) a nonsubscription broadcast transmission;
(B) a retransmission of a nonsubscription broadcast transmiBsaided
That, in the case of a retransmission of a radio station’s broadcast transmission—

(i) the radio station’s broadcast transmission is not willfully or repeatedly
retransmitted more than a radius of 150 miles from the site of the radio
broadcast transmitter, however—

() the 150 mile limitation under this clause shall not apply when a
nonsubscription broadcast transmission by a radio station licensed by the
Federal Communications Commission is retransmitted on a non-
subscription basis by a terrestrial broadcast station, terrestrial translator,
or terrestrial repeater licensed by the Federal Communications
Commission; and

(I in the case of a subscription retransmission of a non-subscription
broadcast retransmission covered by subclause (1), the 150 mile radius
shall be measured from the transmitter site of such broadcast
retransmitter;

(ii) the retransmission is of radio station broadcast transmissions that
are—

(I) obtained by the retransmitter over the air

(I not electronically processed by the retransmitter to deliver separate
and discrete signals; and

(111 retransmitted only within the local communities served by the
retransmitter;

(iii) the radio station’s broadcast transmission was being retransmitted to
cable systems (as defined in section 111(f) by a satellite carrier on January 1,
1995, and that retransmission was being retransmitted by cable systems as a
separate and discrete signal, and the satellite carrier obtains the radio station’s
broadcast transmission in an analog fornRagvided That the broadcast
transmission being retransmitted may embody the programming of ho more
than one radio station; or

(iv) the radio station’s broadcast transmission is made by a
noncommercial educational broadcast station funded on or after January 1,
1995, under section 396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)) consists solely of noncommercial educational and cultural radio
programs, and the retransmission, whether or not simultaneous, is a
nonsubscription terrestrial broadcast retransmission; or

(C) a transmission that comes within any of the following categories—

(i) a prior or simultaneous transmission incidental to an exempt
transmission, such as a feed received by and then retransmitted by an exempt
transmitterProvided That such incidental transmissions do not include any
subscription transmission directly for reception by members of the public;

(i) a transmission within a business establishment, confined to its
premises or the immediately surrounding vicinity;
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(iii) a retransmission by any retransmitter, including a multichannel
video programming distributor as defined in section 602(12) of the
Communications Act of 1934 (47 U.S.C. 522 (12)), of a transmission by a
transmitter licensed to publicly perform the sound recording as a part of that
transmission, if the retransmission is simultaneous with the licensed
transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary
course of its busines®rovided That the business recipient does not
retransmit the transmission outside of its premises or the immediately
surrounding vicinity, and that the transmission does not exceed the sound
recording performance complement. Nothing in this clause shall limit the
scope of the exemption in clause (ii).

(2) SuescripTiIONTRANSMISSIONS—IN the case of a subscription transmission not
exempt under subsection (d)(1), the performance of a sound recording publicly by
means of a digital audio transmission shall be subject to statutory licensing, in ac-
cordance with subsection (f) of this section, if—

(A) the transmission is not part of an interactive service;

(B) the transmission does not exceed the sound recording performance
complement;

(C) the transmitting entity does not cause to be published by means of an
advance program schedule or prior announcement the titles of the specific sound
recordings or phonorecords embodying such sound recordings to be transmitted;

(D) except in the case of transmission to a business establishment, the
transmitting entity does not automatically and intentionally cause any device
receiving the transmission to switch from one program channel to another; and

(E) except as provided in section 1002(e) of this title, the transmission of the
sound recording is accompanied by the information encoded in that sound
recording, if any, by or under the authority of the copyright owner of that sound
recording, that identifies the title of the sound recording, the featured recording
artist who per forms on the sound recording, and related information, including
information concerning the underlying musical work and its writer.

(3) LICENSESFOR TRANSMISSIONSBY INTERACTIVE SERVICES—

(A) No interactive service shall be granted an exclusive license under section
106(6) for the performance of a sound recording publicly by means of digital
audio transmission for a period in excess of 12 months, except that with respect
to an exclusive license granted to an interactive service by a licensor that holds
the copyright to 1,000 or fewer sound recordings, the period of such license shall
not exceed 24 monthBrovided, howeverThat the grantee of such exclusive
license shall be ineligible to receive another exclusive license for the
performance of that sound recording for a period of 13 months from the
expiration of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall not

apply if—
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(i) the licensor has granted and there remain in effect licenses under
section 106(6) for the public performance of sound recordings by means of
digital audio transmission by at least 5 different interactive services;
Provided, howeverThat each such license must be for a minimum of 10
percent of the copyrighted sound recordings owned by the licensor that have
been licensed to interactive services, but in no event less than 50 sound
recordings; or

(ii) the exclusive license is granted to perform publicly up to 45 seconds
of a sound recording and the sole purpose of the performance is to promote the
distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license of
the right of public performance under section 106(6), an interactive service may
not publicly perform a sound recording unless a license has been granted for the
public performance of any copyrighted musical work contained in the sound
recording;Provided That such license to publicly perform the copyrighted mu-
sical work may be granted either by a performing rights society representing the
copyright owner or by the copyright owner.

(D) The performance of a sound recording by means of a retransmission of
a digital audio transmission is not an infringement of section 106(6) if—

(i) the retransmission is of a transmission by an interactive service
licensed to publicly perform the sound recording to a particular member of the
public as part of that transmission; and

(i) the retransmission is simultaneous with the licensed transmission,
authorized by the transmitter, and limited to that particular member of the
public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph—

() a “licensor” shall include the licensing entity and any other entity
under any material degree of common ownership, management, or control
that owns copyrights in sound recordings; and

(ii) a “performing rights society” is an association or corporation that
licenses the public performance of nondramatic musical works on behalf of
the copyright owner, such as the American Society of Composers, Authors
and Publishers, Broadcast Music, Inc, and SESAC, Inc.

(4) ReHTs NOT OTHERWISE LIMITED . —

(A) Except as expressly provided in this section, this section does not limit or
impair the exclusive right to perform a sound recording publicly by means of a
digital audio transmission under section 106(6).

(B) Nothing in this section annuls or limits in any way—

(i) the exclusive right to publicly perform a musical work, including by
means of a digital audio transmission, under section 106(4);

(ii) the exclusive rights in a sound recording or the musical work
embodied therein under sections 106(1), 106(2) and 106(3); or

(i) any other rights under any other clause of section 106, or remedies
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available under this title as such rights or remedies exist either before or after

the date of enactment of the Digital Performance Right in Sound Recordings

Act of 1995.

(C) Any limitations in this section on the exclusive right under section 106(6)
apply only to the exclusive right under section 106(6) and not to any other ex-
clusive rights under section 106. Nothing in this section shall be construed to
annul, limit, impair or otherwise affect in any way the ability of the owner of a
copyrightin a sound recording to exercise the rights under sections 106(1), 106(2)
and 106(3), or to obtain the remedies available under this title pursuant to such
rights, as such rights and remedies exist either before or after the date of enact-
ment of the Digital Performance Right in Sound Recordings Act of 1995.

(e) AuTHORITY FOR NEGOTIATIONS.—

(1) Notwithstanding any provision of the antitrust laws, in negotiating statutory
licenses in accordance with subsection (f), any copyright owners of sound
recordings and any entities performing sound recordings affected by this section
may negotiate and agree upon the royalty rates and license terms and conditions fo
the performance of such sound recordings and the proportionate division of fees
paid among copyright owners, and may designate common agents on a
nonexclusive basis to negotiate, agree to, pay, or receive payments.

(2) For licenses granted under section 106(6), other than statutory licenses, suct
as for performances by interactive services or performances that exceed the sount
recording performance complement—

(A) copyright owners of sound recordings affected by this section may
designate common agents to act on their behalf to grant licenses and receive ant
remit royalty payment$?rovided That each copyright owner shall establish the
royalty rates and material license terms and conditions unilaterally, thatis, notin
agreement, combination, or concert with other copyright owners of sound
recordings; and

(B) entities performing sound recordings affected by this section may
designate common agents to act on their behalf to obtain licenses and collect anc
pay royalty feesProvided That each entity performing sound recordings shall
determine the royalty rates and material license terms and conditions
unilaterally, that is, not in agreement, combination, or concert with other entities
performing sound recordings.

(f) LiceENsESFOR NONEXEMPT SUBSCRIPTION TRANSMISSIONS3%—

(1) No later than 30 days after the enactment of the Digital Performance Rightin
Sound Recordings Act of 1995, the Librarian of Congress shall cause notice to be
published in theFederal Registerof the initiation of voluntary negotiation
proceedings for the purpose of determining reasonable terms and rates of royalty
payments for the activities specified by subsection (d)(2) of this section during the
period beginning on the effective date of such Act and ending on December 31,

32 Section 114(f) was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which inserted new matte!
after “December 31, 2000” and struck “and publish inRibderal Registet
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2000, or, if a copyright arbitration royalty panel is convened, ending 30 days after
the Librarian issues and publishes in Bezleral Registean order adopting the
determination of the Copyright Arbitration Royalty Panel or an order setting the
terms and rates (if the Librarian rejects the panel’s determination). Such terms and
rates shall distinguish among the different types of digital audio transmission
services then in operation. Any copyright owners of sound recordings or any entities
performing sound recordings affected by this section may submit to the Librarian of
Congress licenses covering such activities with respect to such sound recordings.
The parties to each negotiation proceeding shall bear their own costs.

(2) In the absence of license agreements negotiated under paragraph (1), during
the 60-day period commencing 6 months after publication of the notice specified in
paragraph (1), and upon the filing of a petition in accordance with section 803(a)(1),
the Librarian of Congress shall, pursuant to chapter 8, convene a copyright
arbitration royalty panel to determine a schedule of rates and terms which, subject
to paragraph (3), shall be binding on all copyright owners of sound recordings and
entities performing sound recordings. In addition to the objectives set forth in
section 801(b)(1), in establishing such rates and terms, the copyright arbitration
royalty panel may consider the rates and terms for comparable types of digital audio
transmission services and comparable circumstances under voluntary license
agreements negotiated as provided in paragraph (1). The Librarian of Congress shall
also establish requirements by which copyright owners may receive reasonable
notice of the use of their sound recordings under this section, and under which
records of such use shall be kept and made available by entities performing sound
recordings.

(3) License agreements voluntarily negotiated at any time between one or more
copyright owners of sound recordings and one or more entities performing sound
recordings shall be given effect in lieu of any determination by a copyright
arbitration royalty panel or decision by the Librarian of Congress.

(4)(A) Publication of a notice of the initiation of voluntary negotiation
proceedings as specified in paragraph (1) shall be repeated, in accordance with
regulations that the Librarian of Congress shall prescribe—

() no later than 30 days after a petition is filed by any copyright owners
of sound recordings or any entities performing sound recordings affected by
this section indicating that a new type of digital audio transmission service on
which sound recordings are performed is or is about to become operational;
and

(ii) in the first week of January, 2000 and at 5-year intervals thereafter.

(B)(i) The procedures specified in paragraph (2) shall be repeated, in accor-
dance with regulations that the Librarian of Congress shall prescribe, upon fil-
ing of a petition in accordance with section 803(a)(1) during a 60-day period
commencing—
(I) six months after publication of a notice of the initiation of voluntary
negotiation proceedings under paragraph (1) pursuant to a petition under
paragraph (4)(A)(i); or
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(I on July 1, 2000 and at 5-year intervals thereafter.
(i) The procedures specified in paragraph (2) shall be concluded in

accordance with section 802.

(5)(A) Any person who wishes to perform a sound recording publicly by means
of a nonexempt subscription transmission under this subsection may do so without
infringing the exclusive right of the copyright owner of the sound recording

(i) by complying with such notice requirements as the Librarian of
Congress shall prescribe by regulation and by paying royalty fees in
accordance with this subsection; or

(ii) if such royalty fees have not been set, by agreeing to pay such royalty
fees as shall be determined in accordance with this subsection.

(B) Any royalty payments in arrears shall be made on or before the twentieth
day of the month next succeeding the month in which the royalty fees are set.

(g) ProceeDSFROM LICENSING OF SUBSCRIPTION TRANSMISSIONS—

(1) Except in the case of a subscription transmission licensed in accordance
with subsection (f) of this section—

(A) a featured recording artist who performs on a sound recording that has
been licensed for a subscription transmission shall be entitled to receive pay-
ments from the copyright owner of the sound recording in accordance with the
terms of the artist’s contract; and

(B) a nonfeatured recording artist who performs on a sound recording that
has been licensed for a subscription transmission shall be entitled to receive
payments from the copyright owner of the sound recording in accordance with
the terms of the nonfeatured recording artist’s applicable contract or other appli-
cable agreement.

(2) The copyright owner of the exclusive right under section 106(6) of this title
to publicly perform a sound recording by means of a digital audio transmission
shall allocate to recording artists in the following manner its receipts from the statu-
tory licensing of subscription transmission performances of the sound recording in
accordance with subsection (f) of this section:

(A) 2 percent of the receipts shall be deposited in an escrow account managed
by an independent administrator jointly appointed by copyright owners of sound
recordings and the American Federation of Musicians (or any successor entity)
to be distributed to nonfeatured musicians (whether or not members of the
American Federation of Musicians) who have performed on sound recordings.

(B) 2 percent of the receipts shall be deposited in an escrow account man-
aged by an independent administrator jointly appointed by copyright owners of
sound recordings and the American Federation of Television and Radio Artists
(or any successor entity) to be distributed to nonfeatured vocalists (whether or
not members of the American Federation of Television and Radio Artists) who
have performed on sound recordings.

(C) 45 percent of the receipts shall be allocated, on a per sound recording
basis, to the recording artist or artists featured on such sound recording (or the
persons conveying rights in the artists’ performance in the sound recordings).
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(h) LICENSING TO AFFILIATES.—

(2) if the copyright owner of a sound recording licenses an affiliated entity the
right to publicly perform a sound recording by means of a digital audio transmis-
sion under section 106(6), the copyright owner shall make the licensed sound re-
cording available under section 106(6) on no less favorable terms and conditions to
all bona fide entities that offer similar services, except that, if there are material
differences in the scope of the requested license with respect to the type of service,
the particular sound recordings licensed, the frequency of use, the number of sub-
scribers served, or the duration, then the copyright owner may establish different
terms and conditions for such other services.

(2) The limitation set forth in paragraph (1) of this subsection shall not apply in
the case where the copyright owner of a sound recording licenses—

(A) an interactive service; or
(B) an entity to perform publicly up to 45 seconds of the sound recording
and the sole purpose of the performance is to promote the distribution or perfor-
mance of that sound recording.
(i) No EFrecToN RovaLTIES FOR UNDERLYING WoRKs.—License fees pay-
able for the public performance of sound recordings under section 106(6)
shall not be taken into account in any administrative, judicial, or other gov-
ernmental proceeding to set or adjust the royalties payable to copyright own-
ers of musical works for the public performance of their works. It is the intent
of Congress that royalties payable to copyright owners of musical works for
the public performance of their works shall not be diminished in any respect
as a result of the rights granted by section 106(6).
() Derinimions.—As used in this section, the following terms have the following
meanings:

() An “affiliated entity” is an entity engaging in digital audio transmissions
covered by section 106(6), other than an interactive service, in which the licensor
has any direct or indirect partnership or any ownership interest amounting to 5
percent or more of the outstanding voting or non-voting stock.

(2) A “broadcast” transmission is a transmission made by a terrestrial broadcast
station licensed as such by the Federal Communications Commission.

(3) A “digital audio transmission” is a digital transmission as defined in section
101, that embodies the transmission of a sound recording. This term does not in-
clude the transmission of any audiovisual work.

(4) An “interactive service” is one that enables a member of the public to re-
ceive, on request, a transmission of a particular sound recording chosen by or on
behalf of the recipient. The ability of individuals to request that particular sound
recordings be performed for reception by the public at large does not make a ser-
vice interactive. If an entity offers both interactive and non-interactive services (ei-
ther concurrently or at different times), the non-interactive component shall not be
treated as part of an interactive service.

(5) A“nonsubscription” transmission is any transmission that is not a subscrip-
tion transmission.
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(6) A “retransmission” is a further transmission of an initial transmission, and
includes any further retransmission of the same transmission. Except as provided in
this section, a transmission qualifies as a “retransmission” only if it is simultaneous
with the initial transmission. Nothing in this definition shall be construed to exempt
a transmission that fails to satisfy a separate element required to qualify for an
exemption under section 114(d)(1).

(7) The “sound recording performance complement” is the transmission during
any 3-hour period, on a particular channel used by a transmitting entity, of no more
than—

(A) 3 different selections of sound recordings from any one phonorecord
lawfully distributed for public performance or sale in the United States, if no
more than 2 such selections are transmitted consecutively; or

(B) 4 different selections of sound recordings—

(i) by the same featured recording artist; or

(i) from any set or compilation of phonorecords lawfully distributed to-
gether as a unit for public performance or sale in the United States, if no
more than three such selections are transmitted consecutively: Provided, That
the transmission of selections in excess of the numerical limits provided for
in clauses (A) and (B) from multiple phonorecords shall nonetheless qualify
as a sound recording performance complement if the programming of the

multiple phonorecords was not willfully intended to avoid the numerical limi-

tations prescribed in such clauses.

(8) A “subscription” transmission is a transmission that is controlled and lim-
ited to particular recipients, and for which consideration is required to be paid or
otherwise given by or on behalf of the recipient to receive the transmission or a
package of transmissions including the transmission.

(9) A “transmission” includes both an initial transmission and a retransmission.

§ 115. Scope of exclusive rights in nondramatic musical works: Compulsory
license for making and distributing phonorecord$?

In the case of nondramatic musical works, the exclusive rights provided by clauses (1)
and (3) of section 106, to make and to distribute phonorecords of such works, are subjec
to compulsory licensing under the conditions specified by this section.

(a) AvaiLABILITY AND ScopeoF CoMPULSORY LICENSE—

(1) When phonorecords of a nondramatic musical work have been distributed to
the public in the United States under the authority of the copyright owner, any other
person, including those who make phonorecords or digital phonorecord deliveries,
may, by complying with the provisions of this section, obtain a compulsory license

3 Section 115 was amended by the Digital Performance Right in Sound Recordings Act of 1995, Pub. L. 104-39, 109 Stat.
336, 344, in the following particulars: 1) in the first sentence of subsection (a)(1), by striking “any other person’itemgd inse
in lieu thereof “any other person, including those who make phonorecords or digital phonorecord deliveries,”; 2) in the second
sentence of the same subsection, by inserting before the period the following: “, including by means of a digital phonorecord
delivery”; 3) in the second sentence of subsection (c)(2), by inserting “and other than as provided in paragraph (3)," after “F
this purpose,”; 4) by redesignating paragraphs (3), (4), and (5) of subsection (c) as paragraphs (4), (5), and (6)yrespectivel
by inserting after paragraph (2) a new paragraph (3); and (5) by adding after subsection (c) a new subsection (d).
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to make and distribute phonorecords of the work. A person may obtain a compul-
sory license only if his or her primary purpose in making phonorecords is to distrib-
ute them to the public for private use, including by means of a digital phonorecord
delivery. A person may not obtain a compulsory license for use of the work in the
making of phonorecords duplicating a sound recording fixed by another, unless:
(i) such sound recording was fixed lawfully; and
(i) the making of the phonorecords was authorized by the owner of
copyright in the sound recording or, if the sound recording was fixed before
February 15, 1972, by any person who fixed the sound recording pursuant to
an express license from the owner of the copyright in the musical work or
pursuant to a valid compulsory license for use of such work in a sound
recording.

(2) A compulsory license includes the privilege of making a musical
arrangement of the work to the extent necessary to conform it to the style or manner
of interpretation of the performance involved, but the arrangement shall not change
the basic melody or fundamental character of the work, and shall not be subject to
protection as a derivative work under this title, except with the express consent of the
copyright owner.

(b) NoTice oF INTENTION To OBTAIN CoMPULSORY LICENSE—

(1) Any person who wishes to obtain a compulsory license under this section
shall, before or within thirty days after making, and before distributing any
phonorecords of the work, serve notice of intention to do so on the copyright owner.
If the registration or other public records of the Copyright Office do not identify the
copyright owner and include an address at which notice can be served, it shall be
sufficient to file the notice of intention in the Copyright Office. The notice shall
comply, in form, content, and manner of service, with requirements that the Register
of Copyrights shall prescribe by regulation.

(2) Failure to serve or file the notice required by clause (1) forecloses the
possibility of a compulsory license and, in the absence of a negotiated license,
renders the making and distribution of phonorecords actionable as acts of
infringement under section 501 and fully subject to the remedies provided by
sections 502 through 506 and 509.

(c) RovaLty PavaBLE UNDER CoMPULSORY LICENSE3* —

(1) To be entitled to receive royalties under a compulsory license, the copyright
owner must be identified in the registration or other public records of the Copyright
Office. The owner is entitled to royalties for phonorecords made and distributed
after being so identified, but is not entitled to recover for any phonorecords
previously made and distributed.

(2) Except as provided by clause (1), the royalty under a compulsory license

34Section 115, which was previously amended in subsection (c) by the Act of October 4, 1984, Pub. L. 98-450, 98 Stat.
1727, was subsequently further amended in the same subsection by the Digital Performance Right in Sound Recordings Act of
1995, Pub. L. 104-39, 109 Stat. 336, 344. See footnote 33, chapter 1. Section 115 (c) was further amended in subparagraph (D)
by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which struck “and publidfeiddia Registet Section
115(c)(3)(E) was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which replaced the phrases
“sections 106(1) and (3)” and “sections 106 (1) and 106(3)” with “paragraphs (1) and (3) of section 106”.

54 Copyright Lawf theUnited States



Subject Matter and Scope of Copyright 8115

shall be payable for every phonorecord made and distributed in accordance with the
license. For this purpose, and other than as provided in paragraph (3), a phonorecor
is considered “distributed” if the person exercising the compulsory license has
voluntarily and permanently parted with its possession. With respect to each work
embodied in the phonorecord, the royalty shall be either two and three-fourths cents,
or one-half of one cent per minute of playing time or fraction thereof, whichever
amount is largef®

(3)(A) A compulsory license under this section includes the right of the com-
pulsory licensee to distribute or authorize the distribution of a phonorecord of a
nondramatic musical work by means of a digital transmission which constitutes a
digital phonorecord delivery, regardless of whether the digital transmission is also a
public performance of the sound recording under section 106(6) of this title or of
any nondramatic musical work embodied therein under section 106(4) of this title.
For every digital phonorecord delivery by or under the authority of the compulsory
licensee—

(i) on or before December 31, 1997, the royalty payable by the
compulsory licensee shall be the royalty prescribed under paragraph (2) and
chapter 8 of this title; and

(ii) on or after January 1, 1998, the royalty payable by the compulsory
licensee shall be the royalty prescribed under subparagraphs (B) through (F)
and chapter 8 of this title.

(B) Notwithstanding any provision of the antitrust laws, any copyright
owners of nondramatic musical works and any persons entitled to obtain a
compulsory license under subsection (a)(1) may negotiate and agree upon the
terms and rates of royalty payments under this paragraph and the proportionate
division of fees paid among copyright owners, and may designate common
agents to negotiate, agree to, pay or receive such royalty payments. Such
authority to negotiate the terms and rates of royalty payments includes, but is not
limited to, the authority to negotiate the year during which the royalty rates
prescribed under subparagraphs (B) through (F) and chapter 8 of this title shall
next be determined.

(C) During the period of June 30, 1996, through December 31, 1996, the
Librarian of Congress shall cause notice to be published Fetteral Register
of the initiation of voluntary negotiation proceedings for the purpose of deter-
mining reasonable terms and rates of royalty payments for the activities speci-
fied by subparagraph (A) during the period beginning January 1, 1998, and end-
ing on the effective date of any new terms and rates established pursuant to
subparagraph (C), (D) or (F), or such other date (regarding digital phonorecord
deliveries) as the parties may agree. Such terms and rates shall distinguish be:
tween

% Royalty rates specified by the compulsory licensing provisions of this section are subject to adjustment by copyright
arbitration royalty panels appointed and convened by the Librarian of Congress in accordance with the provisions of Chapter
8 of the Copyright Law, page 109, infra, as amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198,

107 Stat. 2304. Requests for current information concerning these rate adjustments may be addressed to the Licensing Divisio
of the Copyright Office.
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(i) digital phonorecord deliveries where the reproduction or distribution
of a phonorecord is incidental to the transmission which constitutes the digital
phonorecord delivery, and

(ii) digital phonorecord deliveries in general. Any copyright owners of
nondramatic musical works and any persons entitled to obtain a compulsory
license under subsection (a)(1) may submit to the Librarian of Congress
licenses covering such activities. The parties to each negotiation proceeding
shall bear their own costs.

(D) Inthe absence of license agreements negotiated under subparagraphs (B)
and (C), upon the filing of a petition in accordance with section 803(a)(1), the
Librarian of Congress shall, pursuant to chapter 8, convene a copyright
arbitration royalty panel to determine a schedule of rates and terms which,
subject to subparagraph (E), shall be binding on all copyright owners of
nondramatic musical works and persons entitled to obtain a compulsory license
under subsection (a)(1) during the period beginning January 1, 1998, and ending
on the effective date of any new terms and rates established pursuant to
subparagraph (C), (D) or (F), or such other date (regarding digital phonorecord
deliveries) as may be determined pursuant to subparagraphs (B) and (C). Such
terms and rates shall distinguish between

(i) digital phonorecord deliveries where the reproduction or distribution

of a phonorecord is incidental to the transmission which constitutes the digital

phonorecord delivery, and

(ii) digital phonorecord deliveries in general. In addition to the objectives

set forth in section 801(b)(1), in establishing such rates and terms, the

copyright arbitration royalty panel may consider rates and terms under
voluntary license agreements negotiated as provided in subparagraphs (B)
and (C). The royalty rates payable for a compulsory license for a digital
phonorecord delivery under this section shall be established de novo and no

precedential effect shall be given to the amount of the royalty payable by a

compulsory licensee for digital phonorecord deliveries on or before

December 31, 1997. The Librarian of Congress shall also establish

requirements by which copyright owners may receive reasonable notice of

the use of their works under this section, and under which records of such use
shall be kept and made available by persons making digital phonorecord
deliveries.

(E) (i) License agreements voluntarily negotiated at any time between one
or more copyright owners of nondramatic musical works and one or more per-
sons entitled to obtain a compulsory license under subsection (a)(1) shall be
given effect in lieu of any determination by the Librarian of Congress. Subject
to clause (ii), the royalty rates determined pursuant to subparagraph (C), (D) or
(F) shall be given effect in lieu of any contrary royalty rates specified in a con-
tract pursuant to which a recording artist who is the author of a nondramatic
musical work grants a license under that person’s exclusive rights in the musical
work under paragraphs (1) and (3) of section 106 or commits another person to
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grant a license in that musical work under paragraphs (1) and (3) of section 106,
to a person desiring to fix in a tangible medium of expression a sound recording
embodying the musical work.

(ii) The second sentence of clause (i) shall not apply to—

(I) a contract entered into on or before June 22, 1995 and not modified
thereafter for the purpose of reducing the royalty rates determined
pursuant to subparagraph (C), (D) or (F) or of increasing the number of
musical works within the scope of the contract covered by the reduced
rates, except if a contract entered into on or before June 22, 1995, is
modified thereafter for the purpose of increasing the number of musical
works within the scope of the contract, any contrary royalty rates
specified in the contract shall be given effect in lieu of royalty rates
determined pursuant to subparagraph (C), (D) or (F) for the number of
musical works within the scope of the contract as of June 22, 1995; and

(I a contract entered into after the date that the sound recording is
fixed in a tangible medium of expression substantially in a form intended
for commercial release, if at the time the contract is entered into, the
recording artist retains the right to grant licenses as to the musical work
under paragraphs (1) and (3) of section 106.

(F) The procedures specified in subparagraphs (C) and (D) shall be repeated
and concluded, in accordance with regulations that the Librarian of Congress
shall prescribe, in each fifth calendar year after 1997, except to the extent that
different years for the repeating and concluding of such proceedings may be
determined in accordance with subparagraphs (B) and (C).

(G) Except as provided in section 1002(e) of this title, a digital phonorecord
delivery licensed under this paragraph shall be accompanied by the information
encoded in the sound recording, if any, by or under the authority of the copy-
right owner of that sound recording, that identifies the title of the sound record-
ing, the featured recording artist who performs on the sound recording, and re-
lated information, including information concerning the underlying musical work
and its writer.

(H) (i) A digital phonorecord delivery of a sound recording is actionable as
an act of infringement under section 501, and is fully subject to the remedies
provided by sections 502 through 506 and section 509, unless—

() the digital phonorecord delivery has been authorized by the
copyright owner of the sound recording; and

(I the owner of the copyright in the sound recording or the entity
making the digital phonorecord delivery has obtained a compulsory
license under this section or has otherwise been authorized by the
copyright owner of the musical work to distribute or authorize the
distribution, by means of a digital phonorecord delivery, of each musical
work embodied in the sound recording.

(ii) Any cause of action under this subparagraph shall be in addition to
those available to the owner of the copyright in the nondramatic musical work
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under subsection (c)(6) and section 106(4) and the owner of the copyright in

the sound recording under section 106(6).

() The liability of the copyright owner of a sound recording for in-
fringement of the copyright in a nondramatic musical work embodied in
the sound recording shall be determined in accordance with applicable
law, except that the owner of a copyright in a sound recording shall not
be liable for a digital phonorecord delivery by a third party if the owner
of the copyright in the sound recording does not license the distribution
of a phonorecord of the nondramatic musical work.

(J) Nothing in section 1008 shall be construed to prevent the exercise of the
rights and remedies allowed by this paragraph, paragraph (6), and chapter 5 in
the event of a digital phonorecord delivery, except that no action alleging in-
fringement of copyright may be brought under this title against a manufacturer,
importer or distributor of a digital audio recording device, a digital audio re-
cording medium, an analog recording device, or an analog recording medium,
or against a consumer, based on the actions described in such section.

(K) Nothing in this section annuls or limits

(i) the exclusive right to publicly perform a sound recording or the
musical work embodied therein, including by means of a digital transmission,

under sections 106(4) and 106(6),

(i) except for compulsory licensing under the conditions specified by this
section, the exclusive rights to reproduce and distribute the sound recording
and the musical work embodied therein under sections 106(1) and 106(3),
including by means of a digital phonorecord delivery, or (iii) any other rights
under any other provision of section 106, or remedies available under this
title, as such rights or remedies exist either before or after the date of
enactment of the Digital Performance Right in Sound Recordings Act of
1995.

(L) The provisions of this section concerning digital phonorecord deliveries
shall not apply to any exempt transmissions or retransmissions under section
114(d)(1). The exemptions created in section 114(d)(1) do not expand or reduce
the rights of copyright owners under section 106(1) through (5) with respect to
such transmissions and retransmissions.

(4) A compulsory license under this section includes the right of the maker of a
phonorecord of a nondramatic musical work under subsection (a)(1) to distribute or
authorize distribution of such phonorecord by rental, lease, or lending (or by acts or
practices in the nature of rental, lease, or lending). In addition to any royalty pay-
able under clause (2) and chapter 8 of this title, a royalty shall be payable by the
compulsory licensee for every act of distribution of a phonorecord by or in the
nature of rental, lease, or lending, by or under the authority of the compulsory
licensee. With respect to each nondramatic musical work embodied in the
phonorecord, the royalty shall be a proportion of the revenue received by the com-
pulsory licensee from every such act of distribution of the phonorecord under this
clause equal to the proportion of the revenue received by the compulsory licensee
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from distribution of the phonorecord under clause (2) that is payable by a compul-

sory licensee under that clause and under chapter 8. The Register of Copyrights

shall issue regulations to carry out the purpose of this clause.

(5) Royalty payments shall be made on or before the twentieth day of each
month and shall include all royalties for the month next preceding. Each monthly
payment shall be made under oath and shall comply with requirements that the
Register of Copyrights shall prescribe by regulation. The Register shall also pre-
scribe regulations under which detailed cumulative annual statements of account,
certified by a certified public accountant, shall be filed for every compulsory li-
cense under this section. The regulations covering both the monthly and the annual
statements of account shall prescribe the form, content, and manner of certification
with respect to the number of records made and the number of records distributed.

(6) If the copyright owner does not receive the monthly payment and the monthly
and annual statements of account when due, the owner may give written notice to
the licensee that, unless the default is remedied within thirty days from the date of
the notice, the compulsory license will be automatically terminated. Such termina-
tion renders either the making or the distribution, or both, of all phonorecords for
which the royalty has not been paid, actionable as acts of infringement under sec-
tion 501 and fully subject to the remedies provided by sections 502 through 506
and 509.

(d) DerinimioN.—As used in this section, the following term has the following mean-
ing: A “digital phonorecord delivery” is each individual delivery of a phonorecord by
digital transmission of a sound recording which results in a specifically identifiable
reproduction by or for any transmission recipient of a phonorecord of that sound re-
cording, regardless of whether the digital transmission is also a public performance of
the sound recording or any nondramatic musical work embodied therein. A digital
phonorecord delivery does not result from a real-time, non-interactive subscription trans-
mission of a sound recording where no reproduction of the sound recording or the
musical work embodied therein is made from the inception of the transmission through
to its receipt by the transmission recipient in order to make the sound recording
audible.

§ 116. Negotiated licenses for public performances by means of coin-operated
phonorecord players®

(a) AppLicaBILITY OF SecTioN.—This section applies to any nondramatic musical
work embodied in a phonorecord.

3% Section 116A which had been added by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2855, was
redesignated as section 116 by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107 Stat. 2304, 2309; the
latter Act repealed the preexisting section 116. In the redesignated section 116, the amendatory Act struck subsegtions (b), (e
(f), and (g), and redesignated subsections (c) and (d) as subsections (b) and (c), respectively; the amendatory Adt also delete
references to the “Copyright Royalty Tribunal” and substituted, where appropriate, “Librarian of Congress” or “copyright
arbitration royalty panel.”

Section 116 was further amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which replaced
subsection (b)(2), and added a new subsection (d).
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(b) NEGOTIATED LICENSES—

(1) AuTHORITY FORNEGOTIATIONS.—ANY owners of copyright in works to which
this section applies and any operators of coin-operated phonorecord players may
negotiate and agree upon the terms and rates of royalty payments for the perfor-
mance of such works and the proportionate division of fees paid among copyright
owners, and may designate common agents to negotiate, agree to, pay, or receive
such royalty payments.

(2) AreiTRATION.—Parties not subject to such a negotiation, may determine, by
arbitration in accordance with the provisions of chapter 8, the terms and rates and
the division of fees described in paragraph (1).

(c) License AGREEMENTS SUPERIORTO COPYRIGHT ARBITRATION RoYALTY PaNEL DE-
TERMINATIONS.—License agreements between one or more copyright owners and one or
more operators of coin-operated phonorecord players, which are negotiated in accor-
dance with subsection (b), shall be given effect in lieu of any otherwise applicable
determination by a copyright arbitration royalty panel.

(d) Derinimions.—As used in this section, the following terms mean the following:

(1) A “coin-operated phonorecord player” is a machine or device that—

(A) is employed solely for the performance of hondramatic musical works
by means of phonorecords upon being activated by the insertion of coins, cur-
rency, tokens, or other monetary units or their equivalent;

(B) is located in an establishment making no direct or indirect charge for
admission;

(C) is accompanied by a list which is comprised of the titles of all the musi-
cal works available for performance on it, and is affixed to the phonorecord
player or posted in the establishment in a prominent position where it can be
readily examined by the public; and

(D) affords a choice of works available for performance and permits the
choice to be made by the patrons of the establishment in which it is located.

(2) An “operator” is any person who, alone or jointly with others—

(A) owns a coin-operated phonorecord player;

(B) has the power to make a coin-operated phonorecord player available for
placement in an establishment for purposes of public performance; or

(C) has the power to exercise primary control over the selection of the musi-
cal works made available for public performance on a coin-operated phonorecord
player.

§ 117. Limitations on exclusive rights: Computer program¥

Notwithstanding the provisions of section 106, it is not an infringement for the owner
of a copy of a computer program to make or authorize the making of another copy or
adaptation of that computer program provided:

37 A new section 117 was substituted by the Act of December 12, 1980, Pub. L. 96-517, 94 Stat. 3015, 3028. See also
footnote 1, chapter 1, and footnote 11, chapter 1.
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(1) that such a new copy or adaptation is created as an essential step in the
utilization of the computer program in conjunction with a machine and that it is
used in no other manner, or

(2) that such new copy or adaptation is for archival purposes only and that all
archival copies are destroyed in the event that continued possession of the compute
program should cease to be rightful.

Any exact copies prepared in accordance with the provisions of this section may be
leased, sold, or otherwise transferred, along with the copy from which such copies were
prepared, only as part of the lease, sale, or other transfer of all rights in the program.
Adaptations so prepared may be transferred only with the authorization of the copyright
owner.

§ 118. Scope of exclusive rights: Use of certain works in connection with
noncommercial broadcasting®

(a) The exclusive rights provided by section 106 shall, with respect to the works
specified by subsection (b) and the activities specified by subsection (d), be subject to
the conditions and limitations prescribed by this section.

(b) Notwithstanding any provision of the antitrust laws, any owners of copyright in
published nondramatic musical works and published pictorial, graphic, and sculptural
works and any public broadcasting entities, respectively, may negotiate and agree upor
the terms and rates of royalty payments and the proportionate division of fees paid
among various copyright owners, and may designate common agents to negotiate, agre
to, pay, or receive payments.

(1) Any owner of copyright in a work specified in this subsection or any public
broadcasting entity may submit to the Librarian of Congress proposed licenses cov-
ering such activities with respect to such works. The Librarian of Congress shall
proceed on the basis of the proposals submitted to it as well as any other relevan
information. The Librarian of Congress shall permit any interested party to submit
information relevant to such proceedings.

(2) License agreements voluntarily negotiated at any time between one or more
copyright owners and one or more public broadcasting entities shall be given effect
in lieu of any determination by the Librarian of Congr&ssvided That copies of
such agreements are filed in the Copyright Office within thirty days of execution in
accordance with regulations that the Register of Copyrights shall prescribe.

(3) In the absence of license agreements negotiated under paragraph (2), the
Librarian of Congress shall, pursuant to chapter 8, convene a copyright arbitration
royalty panel to determine and publish in Fexleral Registea schedule of rates
and terms which, subject to paragraph (2), shall be binding on all owners of
copyright in works specified by this subsection and public broadcasting entities,
regardless of whether such copyright owners have submitted proposals to the
Librarian of Congress. In establishing such rates and terms the Librarian of

38Section 118 was amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107 Stat. 2304, 2309,
which struck the first two sentences of subsection (b), substituted a new first sentence in paragraph (3) thereof, aachinade gen
conforming amendments throughout.

Copyright Lawof theUnited States 61




8118 Subject Matter and Scope of Copyright

Congress may consider the rates for comparable circumstances under voluntary
license agreements negotiated as provided in paragraph (2). The Librarian of
Congress shall also establish requirements by which copyright owners may receive
reasonable notice of the use of their works under this section, and under which
records of such use shall be kept by public broadcasting entities.

(c) The initial procedure specified in subsection (b) shall be repeated and concluded

between June 30 and December 31, 1997, and at five-year intervals thereafter, in
accordance with regulations that the Librarian of Congress shall prescribe.

(d) Subject to the terms of any voluntary license agreements that have been

negotiated as provided by subsection (b) (2), a public broadcasting entity may, upon
compliance with the provisions of this section, including the rates and terms established
by a copyright arbitration royalty panel under subsection (b) (3), engage in the following
activities with respect to published nondramatic musical works and published pictorial,
graphic, and sculptural works:

(1) performance or display of a work by or in the course of a transmission made
by a noncommercial educational broadcast station referred to in subsection (g); and

(2) production of a transmission program, reproduction of copies or
phonorecords of such a transmission program, and distribution of such copies or
phonorecords, where such production, reproduction, or distribution is made by a
nonprofit institution or organization solely for the purpose of transmissions
specified in paragraph (1); and

(3) the making of reproductions by a governmental body or a nonprofit
institution of a transmission program simultaneously with its transmission as
specified in paragraph (1), and the performance or display of the contents of such
program under the conditions specified by paragraph (1) of section 110, but only if
the reproductions are used for performances or displays for a period of no more than
seven days from the date of the transmission specified in paragraph (1), and are
destroyed before or at the end of such period. No person supplying, in accordance
with paragraph (2), a reproduction of a transmission program to governmental
bodies or nonprofit institutions under this paragraph shall have any liability as a
result of failure of such body or institution to destroy such reprodu®imvided
That it shall have notified such body or institution of the requirement for such
destruction pursuant to this paragraphd provided furtherThat if such body or
institution itself fails to destroy such reproduction it shall be deemed to have
infringed.
(e) Except as expressly provided in this subsection, this section shall have no

applicability to works other than those specified in subsection (b).

(1) Owners of copyright in nondramatic literary works and public broadcasting
entities may, during the course of voluntary negotiations, agree among themselves,
respectively, as to the terms and rates of royalty payments without liability under the
antitrust laws. Any such terms and rates of royalty payments shall be effective upon
filing in the Copyright Office, in accordance with regulations that the Register of
Copyrights shall prescribe.

(2) On January 3, 1980, the Register of Copyrights, after consulting with authors
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and other owners of copyright in nondramatic literary works and their
representatives, and with public broadcasting entities and their representatives, shal
submit to the Congress a report setting forth the extent to which voluntary licensing
arrangements have been reached with respect to the use of nondramatic literary
works by such broadcast stations. The report should also describe any problems tha
may have arisen, and present legislative or other recommendations, if warranted.

(f) Nothing in this section shall be construed to permit, beyond the limits of fair use
as provided by section 107, the unauthorized dramatization of a nondramatic musical
work, the production of a transmission program drawn to any substantial extent from a
published compilation of pictorial, graphic, or sculptural works, or the unauthorized use
of any portion of an audiovisual work.

(g) As used in this section, the term “public broadcasting entity” means a
noncommercial educational broadcast station as defined in section 397 of title 47 and
any nonprofit institution or organization engaged in the activities described in
paragraph (2) of subsection (d).

§ 119. Limitations on exclusive rights: Secondary transmissions of superstations
and network stations for private home viewing®
(a) SEcONDARY TRANSMISSIONSBY SATELLITE CARRIERS—

(1) SurersTATIONS Subject to the provisions of paragraphs (3), (4), and (6) of this
subsection and section 114(d), secondary transmissions of a primary transmission
made by a superstations and embodying a performance or display of a work shall be
subject to statutory licensing under this section if the secondary transmission is
made by a satellite carrier to the public for private home viewing, and the carrier
makes a direct or indirect charge for each retransmission service to each househol
receiving the secondary transmission or to a distributor that has contracted with the
carrier for direct or indirect delivery of the secondary transmission to the public for
private home viewing.

(2) NETWORK STATIONS.—

(A) In GENERAL. Subject to the provisions of subparagraphs (B) and (C) of this
paragraph and paragraphs (3), (4), (5), and (6) of this subsection and section

39 A new section 119 was added by the Act of November 16, 1988, Pub. L. 100-667, 102 Stat. 3949. Subsequently, section
119 was amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107 Stat. 2304, 2310, which, in
subsections (b) and (c), substituted “Librarian of Congress” in lieu of “Copyright Royalty Tribunal” and made related
conforming amendments. In paragraph (3) of subsection (c), the amendatory Act struck subparagraphs (B), (C), (E), and (F),
and redesignated subparagraphs (D) as (B), (G) as (C), and (H) as (D); the redesignated subparagraph (C) was amended in i
entirety; paragraph (4) of subsection (c) was deleted. Section 119 was further amended by the Act of October 18, 1994, Pub.
L. 103-369, 108 Stat. 3477. Certain technical corrections were made to that act by the Act of November 13, 1997, Pub. L. 105-
80, 111 Stat. 1529. As corrected by the Act of November 13, 1997, the Act of October 18, 1994, amended section 119 in the
following particulars: 1) in subsection (a)(2)(C), subsection (a)(5)(C), and paragraphs (1), (2) and (3) of subsection (c), by
deleting or replacing obsolete effective dates; 2) in subsection (a)(5), by adding new subparagraph (D); 3) in subsgction (a),
adding new paragraphs (8), (9) and (10); 4) in subsection (b)(1)(B), by adjusting the royalty rate for retransmittecaaperstati
5) in subsection (c)(3), by replacing subparagraph (B); 6) in subsections (d)(2) and (d)(6), by modifying the definition of
“network station” and “satellite carrier”; and 7) in subsection (d) by adding new paragraph (11) containing the definition of
“local market”. The Act of October 18, 1994, provides that section 119 “ceases to be effective on December 31, 1999.”

40 Section 119 was amended in subsection (a) by the Digital Performance Right in Sound Recordings Act of November 1,
1995, Pub. L. 104-39, 109 Stat. 336, 348, which, in the first sentence of subsections (a)(1) and (a)(2)(A), respectackly, inser
the words “and section 114(d)” after “of this subsection”. See also footnote 26, chapter 1.
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114(d), secondary transmissions of programming contained in a primary
transmission made by a network station and embodying a performance or display
of awork shall be subject to statutory licensing under this section if the secondary
transmission is made by a satellite carrier to the public for private home viewing,
and the carrier makes a direct or indirect charge for such retransmission service
to each subscriber receiving the secondary transmission.

(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSEHOLDS—The statutory
license provided for in subparagraph (A) shall be limited to secondary
transmissions to persons who reside in unserved households.

(C) SuBMISSION OF SUBSCRIBERLISTS TO NETWORKS—A satellite carrier that
makes secondary transmissions of a primary transmission made by a network
station pursuant to subparagraph (A) shall, 90 days after commencing such sec-
ondary transmissions, submit to the network that owns or is affiliated with the
network station a list identifying (by name and street address, including county
and zip code) all subscribers to which the satellite carrier currently makes sec-
ondary transmissions of that primary transmission. Thereafter, on the 15th of
each month, the satellite carrier shall submit to the network a list identifying (by
name and street address, including county and zip code) any persons who have
been added or dropped as such subscribers since the last submission under this
subparagraph. Such subscriber information submitted by a satellite carrier may
be used only for purposes of monitoring compliance by the satellite carrier with
this subsection. The submission requirements of this subparagraph shall apply
to a satellite carrier only if the network to whom the submissions are to be made
places on file with the Register of Copyrights a document identifying the name
and address of the person to whom such submissions are to be made. The Reg-
ister shall maintain for public inspection a file of all such documents.

(3) NONCOMPLIANCEWITH REPORTINGAND PAYMENT REQUIREMENTS—NoOtwithstand-
ing the provisions of paragraphs (1) and (2), the willful or repeated secondary trans-
mission to the public by a satellite carrier of a primary transmission made by a
superstations or a network station and embodying a performance or display of a
work is actionable as an act of infringement under section 501, and is fully subject
to the remedies provided by sections 502 through 506 and 509, where the satellite
carrier has not deposited the statement of account and royalty fee required by sub-
section (b), or has failed to make the submissions to networks required by para-
graph (2)(C).

(4) WiLLruL aLTerATIONs.—Notwithstanding the provisions of paragraphs (1)
and (2), the secondary transmission to the public by a satellite carrier of a primary
transmission made by a superstations or a network station and embodying a perfor-
mance or display of a work is actionable as an act of infringement under section
501, and is fully subject to the remedies provided by sections 502 through 506 and
sections 509 and 510, if the content of the particular program in which the perfor-
mance or display is embodied, or any commercial advertising or station announce-
ment transmitted by the primary transmitter during, or immediately before or after,
the transmission of such program, is in any way willfully altered by the satellite
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carrier through changes, deletions, or additions, or is combined with programming
from any other broadcast signal.

(5) VIOLATION OF TERRITORIAL RESTRICTIONSON STATUTORY LICENSE FOR NETWORK
STATIONS.—

(A) InpbivibuaL vioLaTions.—The willful or repeated secondary transmission
by a satellite carrier of a primary transmission made by a network station and
embodying a performance or display of a work to a subscriber who does not
reside in an unserved household is actionable as an act of infringement under
section 501 and is fully subject to the remedies provided by sections 502 through
506 and 509, except that—

(i) no damages shall be awarded for such act of infringement if the satel-
lite carrier took corrective action by promptly withdrawing service from the
ineligible subscriber, and

(ii) any statutory damages shall not exceed $5 for such subscriber for
each month during which the violation occurred.

(B) PatTERN OF VIoLATIONS.—If @ satellite carrier engages in a willful or re-
peated pattern or practice of delivering a primary transmission made by a net-
work station and embodying a performance or display of a work to subscribers
who do not reside in unserved households, then in addition to the remedies set
forth in subparagraph (A)—

(i) if the pattern or practice has been carried out on a substantially na-
tionwide basis, the court shall order a permanent injunction barring the sec-
ondary transmission by the satellite carrier, for private home viewing, of the
primary transmissions of any primary network station affiliated with the same
network, and the court may order statutory damages of not to exceed $250,000
for each 6-month period during which the pattern or practice was carried out;
and

(ii) if the pattern or practice has been carried out on a local or regional
basis, the court shall order a permanent injunction barring the secondary trans-
mission, for private home viewing in that locality or region, by the satellite
carrier of the primary transmissions of any primary network station affiliated
with the same network, and the court may order statutory damages of not to
exceed $250,000 for each 6-month period during which the pattern or prac-
tice was carried out.

(C) Previous suBscRIBERSEXCLUDED.—Subparagraphs (A) and (B) do not
apply to secondary transmissions by a satellite carrier to persons who subscribed
to receive such secondary transmissions from the satellite carrier or a distributor
before November 16, 1988.

(D) BurpEN oF PROOR*—In any action brought under this paragraph, the
satellite carrier shall have the burden of proving that its secondary transmission

4t The Act of October 18, 1994, Pub. L. 103-369, 108 Stat. 3477, states that, “The provisions of section
119(a)(5)(D)...relating to the burden of proof of satellite carriers, shall take effect on January 1, 1997, with respedticmsiv
relating to the eligibility of subscribers who subscribed to service as an unserved household before the date of th@Enactment
this Act.”
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of a primary transmission by a network station is for private home viewing to an

unserved household.

(6) DiscrIMINATION BY A SATELLITE CARRIER. Notwithstanding the provisions of
paragraph (1), the willful or repeated secondary transmission to the public by a
satellite carrier of a primary transmission made by a superstations or a network
station and embodying a performance or display of a work is actionable as an act of
infringement under section 501, and is fully subject to the remedies provided by
sections 502 through 506 and 509, if the satellite carrier unlawfully discriminates
against a distributor.

(7) GEOGRAPHICLIMITATION ON SECONDARY TRANSMISSIONS The statutory license
created by this section shall apply only to secondary transmissions to households
located in the United States.

(8) TRANSITIONAL SIGNAL INTENSITY MEASUREMENT PROCEDURES>—

(A) In GeneraL.—Subject to subparagraph (C), upon a challenge by a net-
work station regarding whether a subscriber is an unserved household within the
predicted Grade B contour of the station, the satellite carrier shall, within 60
days after the receipt of the challenge—

(i) terminate service to that household of the signal that is the subject of
the challenge, and within 30 days thereafter notify the network station that
made the challenge that service to that household has been terminated; or

(ii) conduct a measurement of the signal intensity of the subscriber’s
household to determine whether the household is an unserved household af-
ter giving reasonable notice to the network station of the satellite carrier’s
intent to conduct the measurement.

(B) ErrecTor measuremeENT.—If the satellite carrier conducts a signal inten-
sity measurement under subparagraph (A) and the measurement indicates that—

(i) the household is not an unserved household, the satellite carrier shall,
within 60 days after the measurement is conducted, terminate the service to
that household of the signal that is the subject of the challenge, and within 30
days thereafter notify the network station that made the challenge that serv-
ice to that household has been terminated; or

(ii) the household is an unserved household, the station challenging the
service shall reimburse the satellite carrier for the costs of the signal mea-
surement within 60 days after receipt of the measurement results and a state-
ment of the costs of the measurement.

(C) LIMITATION ON MEASUREMENTS—

(i) Notwithstanding subparagraph (A), a satellite carrier may not be
required to conduct signal intensity measurements during any calendar year
in excess of 5 percent of the number of subscribers within the network
station’s local market that have subscribed to the service as of the effective
date of the Satellite Home Viewer Act of 1994.

“2The Act of October 18, 1994, Pub. L. 103-369, 108 Stat. 3477, states that “The provisions of section 119(a)(8)...relating
to transitional signal intensity measurements, shall cease to be effective on December 31, 1996.”
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(i) If a network station challenges whether a subscriber is an unserved
household in excess of 5 percent of the subscribers within the network’s sta-
tion local market within a calendar year, subparagraph (A) shall not apply to
challenges in excess of such 5 percent, but the station may conduct its own
signal intensity measurement of the subscriber’s household after giving rea-
sonable notice to the satellite carrier of the network station’s intent to con-
duct the measurement. If such measurement indicates that the household is
not an unserved household, the carrier shall, within 60 days after receipt of
the measurement, terminate service to the household of the signal that is the
subject of the challenge and within 30 days thereafter notify the network
station that made the challenge that service has been terminated. The carriel
shall also, within 60 days after receipt of the measurement and a statement of
the costs of the measurement, reimburse the network station for the cost it
incurred in conducting the measurement.

(D) OuTSIDE THE PREDICTEDGRADE B CONTOUR—

(i) If a network station challenges whether a subscriber is an unserved
household outside the predicted Grade B Contour of the station, the station
may conduct a measurement of the signal intensity of the subscriber’s house-
hold to determine whether the household is an unserved household after giv-
ing reasonable notice to the satellite carrier of the network station’s intent to
conduct the measurement.

(ii) If the network station conducts a signal intensity measurement under
clause (i) and the measurement indicates that—

(I) the household is not an unserved household, the station shall for-
ward the results to the satellite carrier who shall, within 60 days after
receipt of the measurement, terminate the service to the household of the
signal that is the subject of the challenge, and shall reimburse the station
for the costs of the measurement within 60 days after receipt of the mea-
surement results and a statement of such costs; or

(1N the household is an unserved household, the station shall pay the
costs of the measurement.

(9) LOSER PAYS FOR SIGNAL INTENSITY MEASUREMENT, RECOVERY OF MEASUREMENT
COSTSIN A cIviL AcTiIoN.—In any civil action filed relating to the eligibility of sub-
scribing households as unserved households—

(A) a network station challenging such eligibility shall, within 60 days after
receipt of the measurement results and a statement of such costs, reimburse th
satellite carrier for any signal intensity measurement that is conducted by that
carrier in response to a challenge by the network station and that establishes the
household is an unserved household; and

(B) a satellite carrier shall, within 60 days after receipt of the measurement
results and a statement of such costs, reimburse the network station challenging
such eligibility for any signal intensity measurement that is conducted by that
station and that establishes the household is not an unserved household.
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(10) NnaBILITY TO coNDuUCT MEASUREMENT.—If @ network station makes a reason-
able attempt to conduct a site measurement of its signal at a subscriber’s household
and is denied access for the purpose of conducting the measurement, and is other-
wise unable to conduct a measurement, the satellite carrier shall within 60 days
notice thereof, terminate service of the station’s network to that household.

(b) SraTuTORY LICENSEFOR SECONDARY TRANSMISSIONSFOR PRIVATE HOME VIEWING.—

(1) DeposITswITH THE REGISTEROF COPYRIGHTS—A satellite carrier whose sec-
ondary transmissions are subject to statutory licensing under subsection (a) shall,
on a semiannual basis, deposit with the Register of Copyrights, in accordance with
requirements that the Register shall prescribe by regulation—

(A) a statement of account, covering the preceding 6-month period, specify-
ing the names and locations of all superstations and network stations whose
signals were transmitted, at any time during that period, to subscribers for pri-
vate home viewing as described in subsections (a)(1) and (a)(2), the total num-
ber of subscribers that received such transmissions, and such other data as the
Register of Copyrights may from time to time prescribe by regulation; and

(B) a royalty fee for that 6-month period, computed by—

(i) multiplying the total number of subscribers receiving each secondary
transmission of a superstation during each calendar month by 17.5 cents per
subscriber in the case of superstations that, as retransmitted by the satellite
carrier, include any program which, if delivered by any cable system in the
United States, would be subject to the syndicated exclusivity rules of the
Federal Communications Commission, and 14 cents per subscriber in the
case of superstations that are syndex-proof as defined in section 258.2 of title
37,Code of Federal Regulations

(i) multiplying the number of subscribers receiving each secondary trans-
mission of a network station during each calendar month by 6 cents; and

(i) adding together the totals computed under clauses (i) and (ii).

(2) InvesTMENT oF FEEs—The Register of Copyrights shall receive all fees de-
posited under this section and, after deducting the reasonable costs incurred by the
Copyright Office under this section (other than the costs deducted under paragraph
(4)), shall deposit the balance in the Treasury of the United States, in such manner
as the Secretary of the Treasury directs. All funds held by the Secretary of the
Treasury shall be invested in interest-bearing securities of the United States for
later distribution with interest by the Librarian of Congress as provided by this title.

(3) PERsONSTO WHOM FEESARE DISTRIBUTED.— T he royalty fees deposited under
paragraph (2) shall, in accordance with the procedures provided by paragraph (4), be
distributed to those copyright owners whose works were included in a secondary
transmission for private home viewing made by a satellite carrier during the
applicable 6-month accounting period and who file a claim with the Librarian of
Congress under paragraph (4).

(4) ProceEDURESFOR DISTRIBUTION.— T he royalty fees deposited under paragraph
(2) shall be distributed in accordance with the following procedures:
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(A) FiLnG oF cLaivs ForFEES—During the month of July in each year, each
person claiming to be entitled to statutory license fees for secondary transmis-
sions for private home viewing shall file a claim with the Librarian of Congress,
in accordance with requirements that the Librarian of Congress shall prescribe
by regulation. For purposes of this paragraph, any claimants may agree among
themselves as to the proportionate division of statutory license fees among them,
may lump their claims together and file them jointly or as a single claim, or may
designate a common agent to receive payment on their behalf.

(B) DETERMINATION OF CONTROVERSY, DISTRIBUTIONs.—After the first day of
August of each year, the Librarian of Congress shall determine whether there
exists a controversy concerning the distribution of royalty fees. If the Librarian
of Congress determines that no such controversy exists, the Librarian of Con-
gress shall, after deducting reasonable administrative costs under this paragraph
distribute such fees to the copyright owners entitled to receive them, or to their
designated agents. If the Librarian of Congress finds the existence of a contro-
versy, the Librarian of Congress shall, pursuant to chapter 8 of this title, convene
a copyright arbitration royalty panel to determine the distribution of royalty fees.

(C) WITHHOLDING OF FEES DURING CONTROVERSY—During the pendency of
any proceeding under this subsection, the Librarian of Congress shall withhold
from distribution an amount sufficient to satisfy all claims with respect to which
a controversy exists, but shall have discretion to proceed to distribute any amounts
that are not in controversy.

(D) ApsustmENTOF RovaLTy FEes—(1) Applicability and determination of
royalty fees. The rate of the royalty fee payable under subsection (b)(1)(B) shall
be effective unless a royalty fee is established under paragraph (2) or (3) of this
subsection.

(2) FEE SETBY VOLUNTARY NEGOTIATION..—

(A) NoTiCE OF INITIATION OF PROCEEDINGS—ON or before July 1, 1996, the
Librarian of Congress shall cause notice to be published Fetteral Register
of the initiation of voluntary negotiation proceedings for the purpose of deter-
mining the royalty fee to be paid by satellite carriers under subsection (b)(1)(B).

(B) NecoTiaTions—Satellite carriers, distributors, and copyright owners en-
titled to royalty fees under this section shall negotiate in good faith in an effort to
reach a voluntary agreement or voluntary agreements for the payment of royalty
fees. Any such satellite carriers, distributors, and copyright owners may at any
time negotiate and agree to the royalty fee, and may designate common agents
to negotiate, agree to, or pay such fees. If the parties fail to identify common
agents, the Librarian of Congress shall do so, after requesting recommendations
from the parties to the negotiation proceeding. The parties to each negotiation
proceeding shall bear the entire cost thereof.

(C) AGREEMENTSBINDING ON PARTIES; FILING OF AGREEMENTS—VO0luntary agree-
ments negotiated at any time in accordance with this paragraph shall be binding
upon all satellite carriers, distributors, and copyright owners that are parties
thereto. Copies of such agreements shall be filed with the Copyright Office within
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30 days after execution in accordance with regulations that the Register of Copy-
rights shall prescribe.

(D) Periob AGREEMENT IS IN EFFECT.—The obligation to pay the royalty fees
established under a voluntary agreement which has been filed with the Copy-
right Office in accordance with this paragraph shall become effective on the date
specified in the agreement, and shall remain in effect until December 31, 1999,
or in accordance with the terms of the agreement, whichever is later.

(3) FEE SETBY COMPULSORYARBITRATION.—

(A) NOTICE OF INITIATION OF PROCEEDINGS—ON or before January 1, 1997, the
Librarian of Congress shall cause notice to be published Fetteral Register
of the initiation of arbitration proceedings for the purpose of determining a rea-
sonable royalty fee to be paid under subsection (b)(1)(B) by satellite carriers
who are not parties to a voluntary agreement filed with the Copyright Office in
accordance with paragraph (2). Such arbitration proceeding shall be conducted
under chapter 8.

(B) EsTABLISHMENT OF ROYALTY FEES—IN determining royalty fees under this
paragraph, the copyright arbitration royalty panel appointed under chapter 8
shall establish fees for the retransmission of network stations and superstations
that most clearly represent the fair market value of secondary transmissions. In
determining the fair market value, the panel shall base its decision on economic,
competitive, and programming information presented by the parties, including—

(i) the competitive environment in which such programming is distrib-
uted, the cost of similar signals in similar private and compulsory license
marketplaces, and any special features and conditions of the retransmission
marketplace;

(ii) the economic impact of such fees on copyright owners and satellite
carriers; and

(iii) the impact on the continued availability of secondary transmissions
to the public.

(C) FERIOD DURING WHICH DECISION OF ARBITRATION PANEL OR ORDEROF LIBRAR-

IAN EFFECTIVE—The obligation to pay the royalty fee established under a deter-
mination which—

(i) is made by a copyright arbitration royalty panel in an arbitration pro-
ceeding under this paragraph and is adopted by the Librarian of Congress
under section 802(f), or

(ii) is established by the Librarian of Congress under section 802(f),

shall become effective as provided in section 802(f ), or July 1, 1997, whichever is
later.

(D) PersonssuBJECTTO ROYALTY FEE— T he royalty fee referred to in subpara-
graph (c) shall be binding on all satellite carriers, distributors, and copyright
owners, who are not party to a voluntary agreement filed with the Copyright
Office under paragraph (2).

(d) DeriNnimions.—As used in this section—
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(1) DistTriBUTOR—The term “distributor” means an entity which contracts to
distribute secondary transmissions from a satellite carrier and, either as a single
channel or in a package with other programming, provides the secondary transmis-
sion either directly to individual subscribers for private home viewing or indirectly
through other program distribution entities.

(2) NeETwoRrk sTATION.—The term “network station” means—

(A) a television broadcast station, including any translator station or terres-
trial satellite station that rebroadcasts all or substantially all of the programming
broadcast by a network station, that is owned or operated by, or affiliated with,
one or more of the television networks in the United States which offer an inter-
connected program service on a regular basis for 15 or more hours per week to
at least 25 of its affiliated television licensees in 10 or more States; or

(B) a noncommercial educational broadcast station (as defined in section
397 of the Communications Act of 1934).

(3) PRiIMARY NETWORK STATION.—The term “primary network station” means a
network station that broadcasts or rebroadcasts the basic programming service of ¢
particular national network.

(4) PRiIMARY TRANSMISSION—The term “primary transmission” has the meaning
given that term in section 111(f) of this title.

(5) RrivaTE HOME VIEWING.—The term “private home viewing” means the view-
ing, for private use in a household by means of satellite reception equipment which
is operated by an individual in that household and which serves only such house-
hold, of a secondary transmission delivered by a satellite carrier of a primary trans-
mission of a television station licensed by the Federal Communications Commis-
sion.

(6) SaTELLITE cARRIER—The term “satellite carrier” means an entity that uses
the facilities of a satellite or satellite service licensed by the Federal Communica-
tions Commission, and operates in the Fixed-Satellite Service under part 25 of title
47 of theCode of Federal Regulatiorw the Direct Broadcast Satellite Service
under part 100 of title 47 of th@ode of Federal Regulatioms establish and oper-
ate a channel of communications for point-to-multipoint distribution of television
station signals, and that owns or leases a capacity or service on a satellite in order t
provide such point-to-multipoint distribution, except to the extent that such entity
provides such distribution pursuant to tariff under the Communications Act of 1934,
other than for private home viewing.

(7) SsconpARY TRANSMISSION—T he term “secondary transmission” has the mean-
ing given that term in section 111(f) of this title.

(8) SuBscriBER—The term “subscriber” means an individual who receives a
secondary transmission service for private home viewing by means of a secondary
transmission from a satellite carrier and pays a fee for the service, directly or indi-
rectly, to the satellite carrier or to a distributor.

(9) SurpersTATIONS—The term “superstations” means a television broadcast sta-
tion, other than a network station, licensed by the Federal Communications Com-
mission that is secondarily transmitted by a satellite carrier.
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(10) UnserveED HousEHoLD—The term “unserved household,” with respect to a
particular television network, means a household that—

(A) cannot receive through the use of a conventional outdoor rooftop receiv-
ing antenna, an over-the-air signal of grade B intensity (as defined by the Fed-
eral Communications Commission) of a primary network station affiliated with
that network, and

(B) has not, within 90 days before the date on which that household sub-
scribes, either initially or on renewal, to receive secondary transmissions by a
satellite carrier of a network station affiliated with that network, subscribed to a
cable system that provides the signal of a primary network station affiliated with
that network.

(11) LocaL markeT.—The term “local market” means the area encompassed
within a network station’s predicted Grade B contour as that contour is defined by
the Federal Communications Commission.

(e) ExcrLusivity oF THis SecTioN WiTH RESPECTTO SECONDARY TRANSMISSIONS OF
BROADCAST STATIONS BY SATELLITE TO MEMBERSOF THE PuBLIc.—No provision of section
111 of this title or any other law (other than this section) shall be construed to contain
any authorization, exemption, or license through which secondary transmissions by
satellite carrier for private home viewing of programming contained in a primary
transmission made by a superstations or a network station may be made without
obtaining the consent of the copyright owner.

§120. Scope of exclusive rights in architectural worky

(a) RcTorIAL REPRESENTATIONSPERMITTED.—The copyright in an architectural work
that has been constructed does not include the right to prevent the making, distributing,
or public display of pictures, paintings, photographs, or other pictorial representations
of the work, if the building in which the work is embodied is located in or ordinarily
visible from a public place.

(b) ALTERATIONS TO AND DesTRucTioN oF BuiLbings.—Notwithstanding the
provisions of section 106(2), the owners of a building embodying an architectural work
may, without the consent of the author or copyright owner of the architectural work,
make or authorize the making of alterations to such building, and destroy or authorize
the destruction of such building.

§121. Limitations on exclusive rights: reproduction for blind or other people
with disabilities*

(a) Notwithstanding the provisions of sections 106 and 710, it is not an infringe-
ment of copyright for an authorized entity to reproduce or to distribute copies or
phonorecords of a previously published, nondramatic literary work if such copies or
phonorecords are reproduced or distributed in specialized formats exclusively for use
by blind or other persons with disabilities.

4 A new section 120 was added by the Architectural Works Copyright Protection Act, Pub. L. 101-650, 104 Stat. 5089,
5133.
“A new section 121 was added by the Act of September 16, 1996, Pub. L. 104-197, 110 Stat. 2394, 2416.
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(b) (1) Copies or phonorecords to which this section applies shall—
(A) not be reproduced or distributed in a format other than a specialized
format exclusively for use by blind or other persons with disabilities;
(B) bear a notice that any further reproduction or distribution in a format
other than a specialized format is an infringement; and
(C) include a copyright notice identifying the copyright owner and the date
of the original publication.

(2) The provisions of this subsection shall not apply to standardized, secure, or
norm-referenced tests and related testing material, or to computer programs, excep
the portions thereof that are in conventional human language (including descrip-
tions of pictorial works) and displayed to users in the ordinary course of using the
computer programs.

(c) For purposes of this section, the term—

(1) “authorized entity” means a nonprofit organization or a governmental agency
that has a primary mission to provide specialized services relating to training, edu-
cation, or adaptive reading or information access needs of blind or other persons
with disabilities;

(2) “blind or other persons with disabilities” means individuals who are eligible
or who may qualify in accordance with the Act entitled “An Act to provide books
for the adult blind”, approved March 3, 1931 (2 U.S.C. 135a; 46 Stat. 1487) to
receive books and other publications produced in specialized formats; and

(3)'specialized formats” means braille, audio, or digital text which is exclu-
sively for use by blind or other persons with disabilities.

Copyright Lawof theUnited States 73



74

Copyright Lawf theUnited States

2r



Copyright Ownership and Transfer §201

CHAPTER 2

COPYRIGHT OWNERSHIP AND TRANSFER
Section
201. Ownership Of COPYIIGNL........coi e 75
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203. Termination of transfers and licenses granted by the author...................... 76
204. Execution of transfers of copyright ownership..........cccccceeeeiiiiiiicciiiiieeeeee, 78
205. Recordation of transfers and other documMents...........ccccvveeiviiiieeeiniiiinee e 78

§ 201. Ownership of copyright

(a) INmiaL OwnersHIP—Copyright in a work protected under this title vests ini-
tially in the author or authors of the work. The authors of a joint work are co-owner of
copyright in the work.

(b) Works MabE For HIRE.—In the case of a work made for hire, the employer or
other person for whom the work was prepared is considered the author for purposes o
this title, and, unless the parties have expressly agreed otherwise in a written instru-
ment signed by them, owns all of the rights comprised in the copyright.

(c) ConTrIBUTIONSTO CoLLECTIVE WORKSs.—Copyright in each separate contribution
to a collective work is distinct from copyright in the collective work as a whole, and
vests initially in the author of the contribution. In the absence of an express transfer of
the copyright or of any rights under it, the owner of copyright in the collective work is
presumed to have acquired only the privilege of reproducing and distributing the con-
tribution as part of that particular collective work, any revision of that collective work,
and any later collective work in the same series.

(d) TRANSFEROF OWNERSHIP.—

(1) The ownership of a copyright may be transferred in whole or in part by any
means of conveyance or by operation of law, and may be bequeathed by will or pass
as personal property by the applicable laws of intestate succession.

(2) Any of the exclusive rights comprised in a copyright, including any subdivi-
sion of any of the rights specified by section 106, may be transferred as provided by
clause (1) and owned separately. The owner of any particular exclusive right is
entitled, to the extent of that right, to all of the protection and remedies accorded to
the copyright owner by this title.

(e) INnvoLunTARY TrRANsFER—When an individual author's ownership of a
copyright, or of any of the exclusive rights under a copyright, has not previously been
transferred voluntarily by that individual author, no action by any governmental body
or other official or organization purporting to seize, expropriate, transfer, or exercise
rights of ownership with respect to the copyright, or any of the exclusive rights under a
copyright, shall be given effect under this title, except as provided under title 11.

1 Section 201(e) was amended by the Act of November 6, 1978, Pub. L. 95-598, 92 Stat. 2549, 2676, which struck out the
period at the end of the section, substituted a comma, and added the words “except as provided under title 11.” Title 11 of the
United States Code is entitled “Bankruptcy.”
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§ 202. Ownership of copyright as distinct from ownership of material object

Ownership of a copyright, or of any of the exclusive rights under a copyright, is distinct
from ownership of any material object in which the work is embodied. Transfer of owner-
ship of any material object, including the copy or phonorecord in which the work is first
fixed, does not of itself convey any rights in the copyrighted work embodied in the object;
nor, in the absence of an agreement, does transfer of ownership of a copyright or of any
exclusive rights under a copyright convey property rights in any material object.

§ 203. Termination of transfers and licenses granted by the author

(a) ConpbiTions For TERMINATION.—IN the case of any work other than a work made
for hire, the exclusive or nonexclusive grant of a transfer or license of copyright or of
any right under a copyright, executed by the author on or after January 1, 1978, other-
wise than by will, is subject to termination under the following conditions:

(1) In the case of a grant executed by one author, termination of the grant may
be effected by that author or, if the author is dead, by the person or persons who,
under clause (2) of this subsection, own and are entitled to exercise a total of more
than one-half of that author’s termination interest. In the case of a grant executed by
two or more authors of a joint work, termination of the grant may be effected by a
majority of the authors who executed it; if any of such authors is dead, the termina-
tion interest of any such author may be exercised as a unit by the person or persons
who, under clause (2) of this subsection, own and are entitled to exercise a total of
more than one-half of that author’s interest.

(2) Where an author is dead, his or her termination interest is owned, and may
be exercised, by his widow or her widower and his or her children or grandchildren
as follows:

(A) the widow or widower owns the author’s entire termination interest un-
less there are any surviving children or grandchildren of the author, in which
case the widow or widower owns one-half of the author’s interest;

(B) the author’s surviving children, and the surviving children of any dead
child of the author, own the author’s entire termination interest unless there is a
widow or widower, in which case the ownership of one-half of the author’s in-
terest is divided among them;

(C) the rights of the author’s children and grandchildren are in all cases
divided among them and exercised on a per stirpes basis according to the num-
ber of such author’s children represented; the share of the children of a dead
child in a termination interest can be exercised only by the action of a majority
of them.

(3) Termination of the grant may be effected at any time during a period of five
years beginning at the end of thirty-five years from the date of execution of the
grant; or, if the grant covers the right of publication of the work, the period begins at
the end of thirty-five years from the date of publication of the work under the grant
or at the end of forty years from the date of execution of the grant, whichever term
ends earlier.
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(4) The termination shall be effected by serving an advance notice in writing,
signed by the number and proportion of owners of termination interests required
under clauses (1) and (2) of this subsection, or by their duly authorized agents,
upon the grantee or the grantee’s successor in title.

(A) The notice shall state the effective date of the termination, which shall
fall within the five-year period specified by clause (3) of this subsection, and the
notice shall be served not less than two or more than ten years before that date
A copy of the notice shall be recorded in the Copyright Office before the effec-
tive date of termination, as a condition to its taking effect.

(B) The natice shall comply, in form, content, and manner of service, with
requirements that the Register of Copyrights shall prescribe by regulation.

(5) Termination of the grant may be effected notwithstanding any agreement to
the contrary, including an agreement to make a will or to make any future grant.
(b) ErrecT oF TERMINATION.—Upon the effective date of termination, all rights un-

der this title that were covered by the terminated grants revert to the author, authors,
and other persons owning termination interest under clauses (1) and (2) of subsectior
(), including those owners who did not join in signing the notice of termination under
clause (4) of subsection (a), but with the following limitations:

(1) A derivative work prepared under authority of the grant before its termina-
tion may continue to be utilized under the terms of the grant after its termination,
but this privilege does not extend to the preparation after the termination of other
derivative works based upon the copyrighted work covered by the terminated grant.

(2) The future rights that will revert upon termination of the grant become vested
on the date the notice of termination has been served as provided by clause (4) of
subsection (a). The rights vest in the author, authors, and other persons named in
and in the proportionate shares provided by, clauses (1) and (2) of subsection (a).

(3) Subject to the provisions of clause (4) of this subsection, a further grant, or
agreement to make a further grant, of any right covered by a terminated grant is
valid only if it is signed by the same number and proportion of the owners, in whom
the right has vested under clause (2) of this subsection, as are required to terminat
the grant under clauses (1) and (2) of subsection (a). Such further grant or agree-
ment is effective with respect to all of the persons in whom the right it covers has
vested under clause (2) of this subsection, including those who did not join in sign-
ing it. If any person dies after rights under a terminated grant have vested in him or
her, that person’s legal representatives, legatees, or heirs at law represent him or he
for purposes of this clause.

(4) A further grant, or agreement to make a further grant, of any right covered
by a terminated grant is valid only if it is made after the effective date of the termi-
nation. As an exception, however, an agreement for such a further grant may be
made between the persons provided by clause (3) of this subsection and the origina
grantee or such grantee’s successor in title, after the notice of termination has beer
served as provided by clause (4) of subsection (a).
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(5) Termination of a grant under this section affects only those rights covered by
the grants that arise under this title, and in no way affects rights arising under any
other Federal, State, or foreign laws.

(6) Unless and until termination is effected under this section, the grant, if it
does not provide otherwise, continues in effect for the term of copyright provided
by this title.

§ 204. Execution of transfers of copyright ownership
(a) A transfer of copyright ownership, other than by operation of law, is not valid
unless an instrument of conveyance, or a note or memorandum of the transfer, is in
writing and signed by the owner of the rights conveyed or such owner’s duly authorized
agent.
(b) A certificate of acknowledgment is not required for the validity of a transfer, but
is prima facie evidence of the execution of the transfer if—
(1) in the case of a transfer executed in the United States, the certificate is issued
by a person authorized to administer oaths within the United States; or
(2) in the case of a transfer executed in a foreign country, the certificate is issued
by a diplomatic or consular officer of the United States, or by a person authorized to
administer oaths whose authority is proved by a certificate of such an officer.

§ 205. Recordation of transfers and other documents

(a) ConbiTions ForR RecorpaTion.—ANYy transfer of copyright ownership or other
document pertaining to a copyright may be recorded in the Copyright Office if the
document filed for recordation bears the actual signature of the person who executed it,
or if it is accompanied by a sworn or official certification that it is a true copy of the
original signed document.

(b) CerTiFicaTE OF RECORDATION.—The Register of Copyrights shall, upon receipt of
a document as provided by subsection (a) and of the fee provided by section 708, record
the document and return it with a certificate of recordation.

(c) RecorbaTtionas ConsTrRucTIVENoTICE—Recordation of a document in the Copy-
right Office gives all persons constructive notice of the facts stated in the recorded
document, but only if

(1) the document, or material attached to it, specifically identifies the work to
which it pertains so that, after the document is indexed by the Register of

Copyrights, itwould be revealed by a reasonable search under the title or registration

number of the work; and

(2) registration has been made for the work.

(d) PrioriTY BETweEN CoNFLICTING TRANSFERS—AS between two conflicting trans-
fers, the one executed first prevails if it is recorded, in the manner required to give
constructive notice under subsection (c), within one month after its execution in the
United States or within two months after its execution outside the United States, or at
any time before recordation in such manner of the later transfer. Otherwise the later

2 Section 205 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2857, which struck out
subsection (d), and redesignated subsections (e) and (f) as subsections (d) and (e), respectively.
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transfer prevails if recorded first in such manner, and if taken in good faith, for valuable
consideration or on the basis of a binding promise to pay royalties, and without notice
of the earlier transfer.

(e) RrioriTY BETWEEN CONFLICTING TRANSFEROF OWNERSHIPAND NONEXCLUSIVE LI-
cense—A nonexclusive license, whether recorded or not, prevails over a conflicting
transfer of copyright ownership if the license is evidenced by a written instrument
signed by the owner of the rights licensed or such owner’s duly authorized agent, and if

(1) the license was taken before execution of the transfer; or
(2) the license was taken in good faith before recordation of the transfer and
without notice of it.

Copyright Lawof theUnited States 79



Duration of Copyright

80

Copyright Lawf theUnited States



Duration of Copyright 8301

CHAPTER 3
DURATION OF COPYRIGHT *

Section:
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303. Duration of copyright: Works created but not published or

copyrighted before January 1, 1978.........cccccviieiiieee e 83
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§ 301. Preemption with respect to other laws

(a) On and after January 1, 1978, all legal or equitable rights that are equivalent to
any of the exclusive rights within the general scope of copyright as specified by section
106 in works of authorship that are fixed in a tangible medium of expression and come
within the subject matter of copyright as specified by sections 102 and 103, whether
created before or after that date and whether published or unpublished, are governe
exclusively by this title. Thereafter, no person is entitled to any such right or equivalent
right in any such work under the common law or statutes of any State.

(b) Nothing in this title annuls or limits any rights or remedies under the common
law or statutes of any State with respect to

(1) subject matter that does not come within the subject matter of copyright as
specified by sections 102 and 103, including works of authorship not fixed in any
tangible medium of expression; or

(2) any cause of action arising from undertakings commenced before January 1,
1978;

(3) activities violating legal or equitable rights that are not equivalent to any of
the exclusive rights within the general scope of copyright as specified by section
106; or

(4) State and local landmarks, historic preservation, zoning, or building codes,
relating to architectural works protected under section 102(a)(8).

(c) With respect to sound recordings fixed before February 15, 1972, any rights or
remedies under the common law or statutes of any State shall not be annulled or limitec

! Private Law 92-60, 85 Stat. 857, effective December 15, 1971, states that, “any provision of law to the contrary
notwithstanding,” copyright is granted, subject to certain conditions, “to the trustees under the will of Mary Baker Eddy, thei
successors, and assigns, in the work ‘Science and Health with Key to the Scriptures’ (entitled also in some editionsdScience a
Health’ or ‘Science and Health; with a Key to the Scriptures’), by Mary Baker Eddy, including all editions thereof in English
and translation heretofore published, or hereafter published by or on behalf of said trustees, their successors oedssigns, for
of seventy-five years from the effective date of this Act or from the date of first publication, whichever is later.”

But cf. United Christian Scientists. Christian Science Board of Directors, First Church of Christ, Scientist, 265
U.S.App.D.C. 20, 829 F.2d 1152, 4 USPQ2d 1177 (D.C. Cir. 1987) (holding Priv. L. 92-60, 85 Stat. 857, to be unconstitutional
and violative of the Establishment Clause).

2 Section 301 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2857, which added at the en
thereof subsection (e). Section 301 was further amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat.
5089, 5128, 5131, which added at the end thereof subsection (f).

3 Section 301(b) was amended by the Architectural Works Copyright Protection Act, Pub. L. 101-650, 104 Stat. 5089,
5133, 5134, which added at the end thereof paragraph (4).
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by this title until February 15, 2047. The preemptive provisions of subsection (a) shall
apply to any such rights and remedies pertaining to any cause of action arising from
undertakings commenced on and after February 15, 2047. Notwithstanding the provi-
sions of section 303, no sound recording fixed before February 15, 1972, shall be sub-
ject to copyright under this title before, on, or after February 15, 2047.

(d) Nothing in this title annuls or limits any rights or remedies under any other
Federal statute.

(e) The scope of Federal preemption under this section is not affected by the adher-
ence of the United States to the Berne Convention or the satisfaction of obligations of
the United States thereunder.

(f (1) On or after the effective date set forth in section 610(a) of the Visual Artists
Rights Act of 1990,all legal or equitable rights that are equivalent to any of the rights
conferred by section 106A with respect to works of visual art to which the rights con-
ferred by section 106A apply are governed exclusively by section 106A and section
113(d) and the provisions of this title relating to such sections. Thereafter, no person is
entitled to any such right or equivalent right in any work of visual art under the com-
mon law or statutes of any State.

(2) Nothing in paragraph (1) annuls or limits any rights or remedies under the
common law or statutes of any State with respect to

(A) any cause of action from undertakings commenced before the effective
date set forth in section 610(a) of the Visual Artists Rights Act of 1990;

(B) activities violating legal or equitable rights that are not equivalent to any
of the rights conferred by section 106A with respect to works of visual art; or

(C) activities violating legal or equitable rights which extend beyond the life
of the author.

§ 302. Duration of copyright: Works created on or after January 1, 1978

(a) IN GENeraL.—Copyright in a work created on or after January 1, 1978, subsists
from its creation and, except as provided by the following subsections, endures for a
term consisting of the life of the author and fifty years after the author’s death.

(b) oinT Works.—In the case of a joint work prepared by two or more authors who
did not work for hire, the copyright endures for a term consisting of the life of the last
surviving author and fifty years after such last surviving author’s death.

(c) Anonymous WoRrks, Pseubonymous WoRks, AND WoRks MADE FOR HIRE.—In
the case of an anonymous work, a pseudonymous work, or a work made for hire, the
copyright endures for a term of seventy-five years from the year of its first publication,
or a term of one hundred years from the year of its creation, whichever expires first. If,
before the end of such term, the identity of one or more of the authors of an anonymous
or pseudonymous work is revealed in the records of a registration made for that work
under subsections (a) or (d) of section 408, or in the records provided by this subsec-
tion, the copyright in the work endures for the term specified by subsection (a) or (b),

4 Section 610(a) of the amendatory Act states: “Subject to subsection (b) and except as provided in subsection (c), this title
and the amendments made by this title take effect 6 months after the date of the enactment of this Act”, that is, stemonths af
December 1, 1990. See also footnote 17, chapter 1.
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based on the life of the author or authors whose identity has been revealed. Any persotr
having an interest in the copyright in an anonymous or pseudonymous work may at any
time record, in records to be maintained by the Copyright Office for that purpose, a
statement identifying one or more authors of the work; the statement shall also identify
the person filing it, the nature of that person’s interest, the source of the information
recorded, and the particular work affected, and shall comply in form and content with
requirements that the Register of Copyrights shall prescribe by regulation.

(d) RecorbsRELATING TO DEATH OF AuTHORS—ANY person having an interest in a
copyright may at any time record in the Copyright Office a statement of the date of
death of the author of the copyrighted work, or a statement that the author is still living
on a particular date. The statement shall identify the person filing it, the nature of that
person’s interest, and the source of the information recorded, and shall comply in form
and content with requirements that the Register of Copyrights shall prescribe by regu-
lation. The Register shall maintain current records of information relating to the death
of authors of copyrighted works, based on such recorded statements and, to the exter
the Register considers practicable, on data contained in any of the records of the Copy
right Office or in other reference sources.

(e) RResumpTIONAS TO AuTHOR' s DEATH.—After a period of seventy-five years from
the year of first publication of a work, or a period of one hundred years from the year of
its creation, whichever expires first, any person who obtains from the Copyright Office
a certified report that the records provided by subsection (d) disclose nothing to indi-
cate that the author of the work is living, or died less than fifty years before, is entitled
to the benefit of a presumption that the author has been dead for at least fifty years.
Reliance in good faith upon this presumption shall be a complete defense to any action
for infringement under this title.

8303. Duration of copyright: Works created but not published or copyrighted
before January 1, 1978
(a) Copyright in a work created before January 1, 1978, but not theretofore in the
public domain or copyrighted, subsists from January 1, 1978, and endures for the term
provided by section 302. In no case, however, shall the term of copyright in such a
work expire before December 31, 2002; and, if the work is published on or before
December 31, 2002, the term of copyright shall not expire before December 31, 2027.
(b) The distribution before January 1, 1978, of a phonorecord shall not for any
purpose constitute a publication of the musical work embodied therein.

§ 304. Duration of copyright: Subsisting copyright$
(a) CoPYRIGHTSIN THEIR FIRST TERM ON JANUARY 1, 1978.—
(1)(A) Any copyright, in the first term of which is subsisting on January 1,
1978, shall endure for 28 years from the date it was originally secured.
(B) In the case of—
(i) any posthumous work or of any periodical, cyclopedic, or other com-

5 Section 303 was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which struck “Copyright”
and inserted “(a) Copyright”, and added new subsection (b).
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posite work upon which the copyright was originally secured by the propri-

etor thereof, or

(i) any work copyrighted by a corporate body (otherwise than as as-
signee or licensee of the individual author) or by an employer for whom such
work is made for hire,
the proprietor of such copyright shall be entitled to a renewal and extension
of the copyright in such work for the further term of 47 years.

(C) In the case of any other copyrighted work, including a contribution by
an individual author to a periodical or to a cyclopedic or other composite work—

(i) the author of such work, if the author is still living,

(i) the widow, widower, or children of the author, if the author is not
living,

(iii) the author’s executors, if such author, widow, widower, or children
are not living, or

(iv) the author’s next of kin, in the absence of a will of the author, shall be
entitled to a renewal and extension of the copyright in such work for a further
term of 47 years.

(2)(A) At the expiration of the original term of copyright in a work specified in
paragraph (1)(B) of this subsection, the copyright shall endure for a renewed and
extended further term of 47 years, which—

(i) if an application to register a claim to such further term has been made
to the Copyright Office within 1 year before the expiration of the original
term of copyright, and the claim is registered, shall vest, upon the beginning
of such further term, in the proprietor of the copyright who is entitled to
claim the renewal of copyright at the time the application is made; or

(ii) if no such application is made or the claim pursuant to such applica-
tion is not registered, shall vest, upon the beginning of such further term, in
the person or entity that was the proprietor of the copyright as of the last day
of the original term of copyright.

(B) At the expiration of the original term of copyright in a work specified in
paragraph (1)(C) of this subsection, the copyright shall endure for a renewed
and extended further term of 47 years, which—

(i) if an application to register a claim to such further term has been made
to the Copyright Office within 1 year before the expiration of the original
term of copyright, and the claim is registered, shall vest, upon the beginning
of such further term, in any person who is entitled under paragraph (1)(C) to
the renewal and extension of the copyright at the time the application is made;
or

6 Section 304 was amended by the Copyright Renewal Act of 1992, Pub. L. 102-307, 106 Stat. 264, which substituted a new
subsection (a) and made a conforming amendment in the matter preceding paragraph (1) of subsection (c). The amendatory Act
states that the renewal and extension of a copyright for a further term of 47 years “shall have the same effect witamgspect to
grant, before the effective date of this section [June 26, 1992], of a transfer or license of the further term as didltbé renew
a copyright before the effective date of this section under the law in effect at the time of such grant.” The Act afsa Btates t
1992 amendments “shall apply only to those copyrights secured between January 1, 1964, and December 31, 1977. Copyrights

secured before January 1, 1964, shall be governed by the provisions of section 304(a) of title 17, United States Gede, as in ef
on the day before . . .[enactment on June 26, 1992].”
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(ii) if no such application is made or the claim pursuant to such
application is not registered, shall vest, upon the beginning of such further
term, in any person entitled under paragraph (1)(C), as of the last day of the
original term of copyright, to the renewal and extension of the copyright.

(3)(A) An application to register a claim to the renewed and extended term of
copyright in a work may be made to the Copyright Office

(i) within 1 year before the expiration of the original term of copyright
by any person entitled under paragraph (1)(B) or (C) to such further term of
47 years; and

(i) at any time during the renewed and extended term by any person in
whom such further term vested, under paragraph (2)(A) or (B), or by any
successor or assign of such person, if the application is made in the name of
such person.

(B) Such an application is not a condition of the renewal and extension of
the copyright in a work for a further term of 47 years.

(4)(A) If an application to register a claim to the renewed and extended term of
copyright in a work is not made within 1 year before the expiration of the original
term of copyright in a work, or if the claim pursuant to such application is not
registered, then a derivative work prepared under authority of a grant of a transfer
or license of the copyright that is made before the expiration of the original term of
copyright may continue to be used under the terms of the grant during the renewed
and extended term of copyright without infringing the copyright, except that such
use does not extend to the preparation during such renewed and extended term ¢
other derivative works based upon the copyrighted work covered by such grant.

(B) If an application to register a claim to the renewed and extended term of
copyright in a work is made within 1 year before its expiration, and the claim is
registered, the certificate of such registration shall constitute prima facie evi-
dence as to the validity of the copyright during its renewed and extended term
and of the facts stated in the certificate. The evidentiary weight to be accorded
the certificates of a registration of a renewed and extended term of copyright
made after the end of that 1-year period shall be within the discretion of the
court.

(b) CoPYRIGHTSIN THEIR RENEWAL TERM OR REGISTEREDFOR RENEWAL BEFORE JANU-
ARY 1, 1978—The duration of any copyright, the renewal term of which is subsisting
at any time between December 31, 1976, and December 31, 1977, inclusive, or for
which renewal registration is made between December 31, 1976, and December 31
1977, inclusive, is extended to endure for a term of seventy-five years from the date
copyright was originally secured.

() TERMINATION OF TRANSFERSAND LICENSESCOVERING EXTENDED RENEWAL TERM. —
In the case of any copyright subsisting in either its first or renewal term on January 1,

A series of nine Acts of Congress extended until December 31, 1976, copyrights previously renewed in which the renewal
term would otherwise have expired between September 19, 1962, and December 31, 1976. The last of these enactments is tF
Act of December 31, 1974, Pub. L. 93-573, 88 Stat. 1873, which cites the eight earlier acts. See also section 102 of the
Transitional and Supplementary Provisions, a part of the Act of October 19, 1976, Pub. L. 94-553, 90 Stat. 2541.
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1978, other than a copyright in a work made for hire, the exclusive or nonexclusive grant
of a transfer or license of the renewal copyright or any right under it, executed before
January 1, 1978, by any of the persons designated by subsection (a)(1)(C) of this
section, otherwise than by will, is subject to termination under the following conditions:

(1) In the case of a grant executed by a person or persons other than the author,
termination of the grant may be effected by the surviving person or persons who
executed it. In the case of a grant executed by one or more of the authors of the work,
termination of the grant may be effected, to the extent of a particular author’s share
in the owner ship of the renewal copyright, by the author who executed it or, if such
author is dead, by the person or persons who, under clause (2) of this subsection,
own and are entitled to exercise a total of more than one-half of that author’s
termination interest.

(2) Where an author is dead, his or her termination interest is owned, and may be
exercised, by his widow or her widower and his or her children or grandchildren as
follows:

(A) the widow or widower owns the author’s entire termination interest
unless there are any surviving children or grandchildren of the author, in which
case the widow or widower owns one-half of the author’s interest;

(B) the author’s surviving children, and the surviving children of any dead
child of the author, own the author’s entire termination interest unless there is a
widow or widower, in which case the ownership of one-half of the author’s
interest is divided among them;

(C) the rights of the author’s children and grandchildren are in all cases
divided among them and exercised on a per stirpes basis according to the num-
ber of such author’s children represented; the share of the children of a dead
child in a termination interest can be exercised only by the action of a majority
of them.

(3) Termination of the grant may be effected at any time during a period of five
years beginning at the end of fifty-six years from the date copyright was originally
secured, or beginning on January 1, 1978, whichever is later.

(4) The termination shall be effected by serving an advance notice in writing
upon the grantee or the grantee’s successor in title. In the case of a grant executed
by a person or persons other than the author, the notice shall be signed by all of
those entitled to terminate the grant under clause (1) of this subsection, or by their
duly authorized agents. In the case of a grant executed by one or more of the authors
of the work, the notice as to any one author’s share shall be signed by that author or
his or her duly authorized agent or, if that author is dead, by the number and propor-
tion of the owners of his or her termination interest required under clauses (1) and
(2) of this subsection, or by their duly authorized agents.

(A) The notice shall state the effective date of the termination, which shall
fall within the five-year period specified by clause (3) of this subsection, and the
notice shall be served not less than two or more than ten years before that date.
A copy of the notice shall be recorded in the Copyright Office before the effec-
tive date of termination, as a condition to its taking effect.

86 Copyright Lawf theUnited States



Duration of Copyright 8304

(B) The natice shall comply, in form, content, and manner of service, with
requirements that the Register of Copyrights shall prescribe by regulation.

(5) Termination of the grant may be effected notwithstanding any agreement to
the contrary, including an agreement to make a will or to make any future grant.

(6) In the case of a grant executed by a person or persons other than the autho
all rights under this title that were covered by the terminated grant revert, upon the
effective date of termination, to all of those entitled to terminate the grant under
clause (1) of this subsection. In the case of a grant executed by one or more of the
authors of the work, all of a particular author’s rights under this title that were
covered by the terminated grant revert, upon the effective date of termination, to
that author or, if that author is dead, to the persons owning his or her termination
interest under clause (2) of this subsection, including those owners who did not join
in signing the notice of termination under clause (4) of this subsection. In all cases
the reversion of rights is subject to the following limitations:

(A) A derivative work prepared under authority of the grant before its termi-
nation may continue to be utilized under the terms of the grant after its termina-
tion, but this privilege does not extend to the preparation after the termination of
other derivative works based upon the copyrighted work covered by the termi-
nated grant.

(B) The future rights that will revert upon termination of the grant become
vested on the date the notice of termination has been served as provided by
clause (4) of this subsection.

(C) Where the author’s rights revert to two or more persons under clause (2)
of this subsection, they shall vest in those persons in the proportionate shares
provided by that clause. In such a case, and subject to the provisions of sub-
clause (D) of this clause, a further grant, or agreement to make a further grant, of
a particular author’'s share with respect to any right covered by a terminated
grant is valid only if it is signed by the same number and proportion of the
owners, in whom the right has vested under this clause, as are required to termi-
nate the grant under clause (2) of this subsection. Such further grant or agree-
ment is effective with respect to all of the persons in whom the right it covers has
vested under this subclause, including those who did not join in signing it. If any
person dies after rights under a terminated grant have vested in him or her, that
person’s legal representatives, legatees, or heirs at law represent him or her for
purposes of this subclause.

(D) A further grant, or agreement to make a further grant, of any right cov-
ered by a terminated grant is valid only if it is made after the effective date of the
termination. As an exception, however, an agreement for such a further grant
may be made between the author or any of the persons provided by the first
sentence of clause (6) of this subsection, or between the persons provided by
subclause (C) of this clause, and the original grantee or such grantee’s successo
in title, after the notice of termination has been served as provided by clause(4)
of this subsection.
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(E) Termination of a grant under this subsection affects only those rights
covered by the grant that arise under this title, and in no way affects rights aris-
ing under any other Federal, State, or foreign laws.

(F) Unless and until termination is effected under this subsection, the grant,
if it does not provide otherwise, continues in effect for the remainder of the
extended renewal term.

§ 305. Duration of copyright: Terminal date

All terms of copyright provided by sections 302 through 304 run to the end of the
calendar year in which they would otherwise expire
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§ 401. Notice of copyright: Visually perceptible copiés
(a) GeneraL Provisions—Whenever a work protected under this title is published
in the United States or elsewhere by authority of the copyright owner, a notice of copy-
right as provided by this section may be placed on publicly distributed copies from
which the work can be visually perceived, either directly or with the aid of a machine or
device.
(b) Form oF NoTice.—If a notice appears on the copies, it shall consist of the fol-
lowing three elements:
(1) the symbol © (the letter C in a circle), or the word “Copyright”, or the
abbreviation “Copr.”; and
(2) the year of first publication of the work; in the case of compilations or de-
rivative works incorporating previously published material, the year date of first
publication of the compilation or derivative work is sufficient. The year date may
be omitted where a pictorial, graphic, or sculptural work, with accompanying text
matter, if any, is reproduced in or on greeting cards, postcards, stationery, jewelry,
dolls, toys, or any useful articles; and
(3) the name of the owner of copyright in the work, or an abbreviation by which
the name can be recognized, or a generally known alternative designation of the
owner.

1 Section 401 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2857, in the following
particulars: 1) in subsection (a), by changing the heading so as to read “(a) General Provisions.”, and by strikindbeut “shall
placed on all”, and inserting in lieu thereof “may be placed on”; 2) in subsection (b), by striking out “The notice appearing o
the copies”, and inserting in lieu thereof “If a notice appears on the copies, it”; and 3) by adding at the end subsection (d).
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(c) PosiTion oF NoTice.—The notice shall be affixed to the copies in such manner
and location as to give reasonable notice of the claim of copyright. The Register of
Copyrights shall prescribe by regulation, as examples, specific methods of affixation
and positions of the notice on various types of works that will satisfy this requirement,
but these specifications shall not be considered exhaustive.

(d) BvipenTiARY WEIGHT oF NoTice.—If a notice of copyright in the form and posi-
tion specified by this section appears on the published copy or copies to which a defen-
dant in a copyright infringement suit had access, then no weight shall be given to such
a defendant’s interposition of a defense based on innocent infringement in mitigation
of actual or statutory damages, except as provided in the last sentence of section
504(c)(2).

§ 402. Notice of copyright: Phonorecords of sound recordings
(a) GeneraL Provisions—Whenever a sound recording protected under this title is
published in the United States or elsewhere by authority of the copyright owner, a
notice of copyright as provided by this section may be placed on publicly distributed
phonorecords of the sound recording.
(b) Form oF NoTice.—If a notice appears on the phonorecords, it shall consist of the
following three elements:
() the symbol (the letter P in a circle); and
(2) the year of first publication of the sound recording; and
(3) the name of the owner of copyright in the sound recording, or an abbrevia-
tion by which the name can be recognized, or a generally known alternative desig-
nation of the owner; if the producer of the sound recording is named on the
phonorecord labels or containers, and if no other name appears in conjunction with
the notice, the producer’'s name shall be considered a part of the notice.

(c) PosiTion oF NoTice.—The notice shall be placed on the surface of the
phonorecord, or on the phonorecord label or container, in such manner and location as
to give reasonable notice of the
claim of copyright.

(d) BvipenTiARY WEIGHT oF NoTice.—If a notice of copyright in the form and posi-
tion specified by this section appears on the published phonorecord or phonorecords to
which a defendant in a copyright infringement suit had access, then no weight shall be
given to such a defendant’s interposition of a defense based on innocent infringement
in mitigation of actual or statutory damages, except as provided in the last sentence of
section 504(c)(2).

2 Section 402 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2857-8, in the following
particulars: 1) in subsection (a), by changing the heading so as to read “(a) General Provisions.”, and by strikindbeut “shall
placed on all’, and inserting in lieu thereof “may be placed on”; 2) in subsection (b), by striking out “The notice appearing o
the phonorecords”, and inserting in lieu thereof “If a notice appears on the phonorecords, it”; and 3) by adding at the end
subsection (d).
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§ 403. Notice of copyright: Publications incorporating United States
Government works®

Sections 401(d) and 402(d) shall not apply to a work published in copies or phonorecords
consisting predominantly of one or more works of the United States Government unless
the notice of copyright appearing on the published copies or phonorecords to which a
defendant in the copyright infringement suit had access includes a statement identifying,
either affirmatively or negatively, those portions of the copies or phonorecords embodying
any work or works protected under this title.

§ 404. Notice of copyright: Contributions to collective works

(a) A separate contribution to a collective work may bear its own notice of copy-
right, as provided by sections 401 through 403. However, a single notice applicable to
the collective work as a whole is sufficient to invoke the provisions of section 401(d) or
402(d), as applicable with respect to the separate contributions it contains (not includ-
ing advertisements inserted on behalf of persons other than the owner of copyright in
the collective work), regardless of the ownership of copyright in the contributions and
whether or not they have been previously published.

(b) With respect to copies and phonorecords publicly distributed by authority of the
copyright owner before the effective date of the Berne Convention Implementation Act
of 1988, where the person named in a single notice applicable to a collective work as a
whole is not the owner of copyright in a separate contribution that does not bear its own
notice, the case is governed by the provisions of section 406 (a).

§ 405. Notice of copyright: Omission of notice on certain copies and
phonorecords
(a) ErFecT oF OmissioN onN CopyRIGHT.—With respect to copies and phonorecords
publicly distributed by authority of the copyright owner before the effective date of the
Berne Convention Implementation Act of 1988, the omission of the copyright notice
described in sections 401 through 403 from copies or phonorecords publicly distrib-
uted by authority of the copyright owner does not invalidate the copyright in a work if
(1) the notice has been omitted from no more than a relatively small number of
copies or phonorecords distributed to the public; or

3 Section 403 was amended in its entirety by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2858.

4 Section 404 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2858, which, in subsection
(@), struck out “to satisfy the requirements of sections 401 through 403", and inserted in lieu thereof “to invoke thesprovisio
of section 401(d) or 402(d), as applicable” and, in subsection (b), struck out “Where”, and inserted in lieu thereof 8afith resp
to copies and phonorecords publicly distributed by authority of the copyright owner before the effective date of the Berne
Convention Implementation Act of 1988, where”. The effective date of the Berne Convention Implementation Act of 1988 was
March 1, 1989. See footnote 1, Berne Convention Implementation Act.

®Section 405 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2858, which, in subsection
(a), struck out “The omission of the copyright notice prescribed by”, and inserted in lieu thereof “With respect to copies and
phonorecords publicly distributed by authority of the copyright owner before the effective date of the Berne Convention
Implementation Act of 1988, the omission of the copyright notice described in” and, in subsection (b), struck out “omitted,” in
the first sentence, and inserted in lieu thereof “omitted and which was publicly distributed by authority of the copyright owne
before the effective date of the Berne Convention Implementation Act of 1988,”; the section heading was also amended by the
addition, at its end, of the words “on certain copies and phonorecords”.
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(2) registration for the work has been made before or is made within five years
after the publication without notice, and a reasonable effort is made to add notice to
all copies or phonorecords that are distributed to the public in the United States
after the omission has been discovered; or

(3) the notice has been omitted in violation of an express requirement in writing
that, as a condition of the copyright owner’s authorization of the public distribution
of copies or phonorecords, they bear the prescribed notice.

(b) EFrecT oF OmissioN oN INNOCENT INFRINGERS—ANY person who innocently in-
fringes a copyright, in reliance upon an authorized copy or phonorecord from which
the copyright notice has been omitted and which was publicly distributed by authority
of the copyright owner before the effective date of the Berne Convention Implementa-
tion Act of 1988, incurs no liability for actual or statutory damages under section 504
for any infringing acts committed before receiving actual notice that registration for the
work has been made under section 408, if such person proves that he or she was misled
by the omission of notice. In a suit for infringement in such a case the court may allow
or disallow recovery of any of the infringer’'s profits attributable to the infringement,
and may enjoin the continuation of the infringing undertaking or may require, as a
condition for permitting the continuation of the infringing undertaking, that the in-
fringer pay the copyright owner a reasonable license fee in an amount and on terms
fixed by the court.

(c) RemovaL oF Notice.—Protection under this title is not affected by the removal,
destruction, or obliteration of the notice, without the authorization of the copyright
owner, from any publicly distributed copies or phonorecords.

§ 406. Notice of copyright: Error in name or date on certain copies and
phonorecords

(a) ERrorIN NaME.—With respect to copies and phonorecords publicly distributed
by authority of the copyright owner before the effective date of the Berne Convention
Implementation Act of 1988, where the person named in the copyright notice on copies
or phonorecords publicly distributed by authority of the copyright owner is not the
owner of copyright, the validity and ownership of the copyright are not affected. In
such a case, however, any person who innocently begins an undertaking that infringes
the copyright has a complete defense to any action for such infringement if such person
proves that he or she was misled by the notice and began the undertaking in good faith
under a purported transfer or license from the person named therein, unless before the
undertaking was begun—

6 Section 406 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2858-9, in the following
particulars: 1) in subsection (a), by striking out “Where”, and inserting in lieu thereof “With respect to copies and plisnoreco
publicly distributed by authority of the copyright owner before the effective date of the Berne Convention Implementation Act
of 1988, where”; 2) in subsection (b), by inserting “before the effective date of the Berne Convention Implementation Act of
1988" after “distributed”; and 3) in subsection (c), by inserting “before the effective date of the Berne Convention
Implementation Act of 1988” after “publicly distributed”, and by inserting after “405” the following: “as in effect on the day
before the effective date of the Berne Convention Implementation Act of 1988”; the section heading was also amended by the
addition, at its end, of the words “on certain copies and phonorecords”.
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(1) registration for the work had been made in the name of the owner of copy-
right; or

(2) a document executed by the person named in the notice and showing the
ownership of the copyright had been recorded.

The person named in the notice is liable to account to the copyright owner for all re-
ceipts from transfers or licenses purportedly made under the copyright by the person name:
in the notice.

(b) ERroRIN DATE.—When the year date in the notice on copies or phonorecords
distributed before the effective date of the Berne Convention Implementation Act of
1988 by authority of the copyright owner is earlier than the year in which publication
first occurred, any period computed from the year of first publication under section 302
is to be computed from the year in the notice. Where the year date is more than one yea
later than the year in which publication first occurred, the work is considered to have
been published without any notice and is governed by the provisions of section 405.

(c) Owission oF NaME or Date.—Where copies or phonorecords publicly distrib-
uted before the effective date of the Berne Convention Implementation Act of 1988 by
authority of the copyright owner contain no name or no date that could reasonably be
considered a part of the notice, the work is considered to have been published without
any notice and is governed by the provisions of section 405 as in effect on the day
before the effective date of the Berne Convention Implementation Act of 1988.

§ 407. Deposit of copies or phonorecords for Library of Congress

(a) Except as provided by subsection (c), and subject to the provisions of subsection
(e), the owner of copyright or of the exclusive right of publication in a work published
in the United States shall deposit, within three months after the date of such publica-
tion—

(1) two complete copies of the best edition; or

(2) if the work is a sound recording, two complete phonorecords of the best
edition, together with any printed or other visually perceptible material published
with such phonorecords.

Neither the deposit requirements of this subsection nor the acquisition provisions of
subsection (e) are conditions of copyright protection.

(b) The required copies or phonorecords shall be deposited in the Copyright Office
for the use or disposition of the Library of Congress. The Register of Copyrights shall,
when requested by the depositor and upon payment of the fee prescribed by sectior
708, issue a receipt for the deposit.

(c) The Register of Copyrights may by regulation exempt any categories of mate-
rial from the deposit requirements of this section, or require deposit of only one copy or
phonorecord with respect to any categories. Such regulations shall provide either for
complete exemption from the deposit requirements of this section, or for alternative
forms of deposit aimed at providing a satisfactory archival record of a work without

7 Section 407 was amended in subsection (a) by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2859, which
struck out the words “with notice of copyright”.
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imposing practical or financial hardships on the depositor, where the individual author
is the owner of copyright in a pictorial, graphic, or sculptural work and
(i) less than five copies of the work have been published, or
(ii) the work has been published in a limited edition consisting of num-
bered copies, the monetary value of which would make the mandatory de-
posit of two copies of the best edition of the work burdensome, unfair, or
unreasonable.

(d) At any time after publication of a work as provided by subsection(a), the Regis-
ter of Copyrights may make written demand for the required deposit on any of the
persons obligated to make the deposit under subsection (a). Unless deposit is made
within three months after the demand is received, the person or persons on whom the
demand was made are liable—

(1) to a fine of not more than $250 for each work; and

(2) to pay into a specially designated fund in the Library of Congress the total
retail price of the copies or phonorecords demanded, or, if no retail price has been
fixed, the reasonable cost to the Library of Congress of acquiring them; and

(3) to pay a fine of $2,500, in addition to any fine or liability imposed under
clauses (1) and (2), if such person willfully or repeatedly fails or refuses to comply
with such a demand.

(e) With respect to transmission programs that have been fixed and transmitted to
the public in the United States but have not been published, the Register of Copyrights
shall, after consulting with the Librarian of Congress and other interested organiza-
tions and officials, establish regulations governing the acquisition, through deposit or
otherwise, of copies or phonorecords of such programs for the collections of the Li-
brary of Congress.

(1) The Librarian of Congress shall be permitted, under the standards and con-
ditions set forth in such regulations, to make a fixation of a transmission program
directly from a transmission to the public, and to reproduce one copy or phonorecord
from such fixation for archival purposes.

(2) Such regulations shall also provide standards and procedures by which the
Register of Copyrights may make written demand, upon the owner of the right of
transmission in the United States, for the deposit of a copy or phonorecord of a
specific transmission program. Such deposit may, at the option of the owner of the
right of transmission in the United States, be accomplished by gift, by loan for
purposes of reproduction, or by sale at a price not to exceed the cost of reproducing
and supplying the copy or phonorecord. The regulations established under this clause
shall provide reasonable periods of not less than three months for compliance with
a demand, and shall allow for extensions of such periods and adjustments in the
scope of the demand or the methods for fulfilling it, as reasonably warranted by the
circumstances. Willful failure or refusal to comply with the conditions prescribed
by such regulations shall subject the owner of the right of transmission in the United
States to liability for an amount, not to exceed the cost of reproducing and supply-
ing the copy or phonorecord in question, to be paid into a specially designated fund
in the Library of Congress.
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(3) Nothing in this subsection shall be construed to require the making or reten-
tion, for purposes of deposit, of any copy or phonorecord of an unpublished trans-
mission program, the transmission of which occurs before the receipt of a specific
written demand as provided by clause (2).

(4) No activity undertaken in compliance with regulations prescribed under
clauses (1) and (2) of this subsection shall result in liability if intended solely to
assist in the acquisition of copies or phonorecords under this subsection.

§ 408. Copyright registration in generd

(a) RecisTrATION PERMISSIVE—AL any time during the subsistence of the first term of
copyright in any published or unpublished work in which the copyright was secured
before January 1, 1978, and during the subsistence of any copyright secured on or afte
that date, the owner of copyright or of any exclusive right in the work may obtain
registration of the copyright claim by delivering to the Copyright Office the deposit
specified by this section, together with the application and fee specified by sections 409
and 708. Such registration is not a condition of copyright protection.

(b) DeposiTFor CopYRIGHT REGISTRATION—EXCept as provided by subsection (c),
the material deposited for registration shall include—

(1) in the case of an unpublished work, one complete copy or phonorecord;

(2) in the case of a published work, two complete copies or phonorecords of the
best edition;

(3) in the case of a work first published outside the United States, one complete
copy or phonorecord as so published;

(4) in the case of a contribution to a collective work, one complete copy or
phonorecord of the best edition of the collective work.

Copies or phonorecords deposited for the Library of Congress under section 407 may
be used to satisfy the deposit provisions of this section, if they are accompanied by
the prescribed application and fee, and by any additional identifying material that the
Register may, by regulation, require. The Register shall also prescribe regulations
establishing requirements under which copies or phonorecords acquired for the
Library of Congress under subsection (e) of section 407, otherwise than by deposit,
may be used to satisfy the deposit provisions of this section.

(c) AbMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSt.—

(1) The Register of Copyrights is authorized to specify by regulation the
administrative classes into which works are to be placed for purposes of deposit and
registration, and the nature of the copies or phonorecords to be deposited in the
various classes specified. The regulations may require or permit, for particular
classes, the deposit of identifying material instead of copies or phonorecords, the

8 Section 408 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2859, which, in subsection
(a), struck out “Subject to the provisions of section 405(a), such” in the second sentence, and inserted in lieu thegedd,"Such”
in subsection (c)(2), made the following changes: 1) struck out “all of the following conditions”, and inserted in lielttigereof
following conditions:”; 2) struck out subparagraph (A); and 3) redesignated subparagraphs (B) and (C) as subparagraphs (A)
and (B), respectively.
Section 408 was also amended in subsection (a) by the Copyright Renewal Act of 1992, Pub. L. 102-307, 106 Stat. 264
266, which substituted revised text in the first sentence preceding the words “the owner of copyright or of any exclusive right
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deposit of only one copy or phonorecord where two would normally be required, or

a single registration for a group of related works. This administrative classification

of works has no significance with respect to the subject matter of copyright or the

exclusive rights provided by this title.

(2) Without prejudice to the general authority provided under clause (1), the
Register of Copyrights shall establish regulations specifically permitting a single
registration for a group of works by the same individual author, all first published as
contributions to periodicals, including newspapers, within a twelve-month period,
on the basis of a single deposit, application, and registration fee, under the following
conditions—

(A) if the deposit consists of one copy of the entire issue of the periodical, or
of the entire section in the case of a newspaper, in which each contribution was
first published; and

(B) if the application identifies each work separately, including the periodi-
cal containing it and its date of first publication.

(3) As an alternative to separate renewal registrations under subsection (a) of
section 304, a single renewal registration may be made for a group of works by the
same individual author, all first published as contributions to periodicals, including
newspapers, upon the filing of a single application and fee, under all of the follow-
ing conditions:

(A) the renewal claimant or claimants, and the basis of claim or claims un-
der section 304(a), is the same for each of the works; and

(B) the works were all copyrighted upon their first publication, either through
separate copyright notice and registration or by virtue of a general copyright
notice in the periodical issue as a whole; and

(C) the renewal application and fee are received not more than twenty-eight
or less than twenty-seven years after the thirty-first day of December of the
calendar year in which all of the works were first published; and

(D) the renewal application identifies each work separately, including the
periodical containing it and its date of first publication.

(d) CorrECTIONSAND AMPLIFICATIONS.— The Register may also establish, by regula-
tion, formal procedures for the filing of an application for supplementary registration,
to correct an error in a copyright registration or to amplify the information given in a
registration. Such application shall be accompanied by the fee provided by section 708,
and shall clearly identify the registration to be corrected or amplified. The information
contained in a supplementary registration augments but does not supersede that con-
tained in the earlier registration.

(e) RuBLisHED EDITION OF PREVIOUSLY REGISTEREDWORK.—Registration for the first
published edition of a work previously registered in unpublished form may be made
even though the work as published is substantially the same as the unpublished version.

§ 409. Application for copyright registration
The application for copyright registration shall be made on a form prescribed by the
Register of Copyrights and shall include—
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(1) the name and address of the copyright claimant;

(2) in the case of a work other than an anonymous or pseudonymous work, the
name and nationality or domicile of the author or authors, and, if one or more of the
authors is dead, the dates of their deaths;

(3) if the work is anonymous or pseudonymous, the nationality or domicile of
the author or authors;

(4) in the case of a work made for hire, a statement to this effect;

(5) if the copyright claimant is not the author, a brief statement of how the
claimant obtained ownership of the copyright;

(6) the title of the work, together with any previous or alternative titles under
which the work can be identified,;

(7) the year in which creation of the work was completed,;

(8) if the work has been published, the date and nation of its first publication;

(9) in the case of a compilation or derivative work, an identification of any
preexisting work or works that it is based on or incorporates, and a brief, general
statement of the additional material covered by the copyright claim being regis-
tered;

(10) in the case of a published work containing material of which copies are
required by section 601 to be manufactured in the United States, the names of the
persons or organizations who performed the processes specified by subsection (c
of section 601 with respect to that material, and the places where those processe:
were performed; and

(11) any other information regarded by the Register of Copyrights as bearing
upon the preparation or identification of the work or the existence, ownership, or
duration of the copyright.

If an application is submitted for the renewed and extended term provided for in section
304(a)(3)(A) and an original term registration has not been made, the Register may reques
information with respect to the existence, ownership, or duration of the copyright for the
original term®

§ 410. Registration of claim and issuance of certificate

(a) When, after examination, the Register of Copyrights determines that, in accor-
dance with the provisions of this title, the material deposited constitutes copyrightable
subject matter and that the other legal and formal requirements of this title have been
met, the Register shall register the claim and issue to the applicant a certificate of
registration under the seal of the Copyright Office. The certificate shall contain the
information given in the application, together with the number and effective date of the
registration.

(b) In any case in which the Register of Copyrights determines that, in accordance
with the provisions of this title, the material deposited does not constitute copyright-
able subject matter or that the claim is invalid for any other reason, the Register shall

9 Section 409 was amended by the Copyright Renewal Act of 1992, Pub. L. 102-307, 106 Stat. 264, 266, which added the
last sentence.
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refuse registration and shall notify the applicant in writing of the reasons for such re-
fusal.

(c) Inany judicial proceedings the certificate of a registration made before or within
five years after first publication of the work shall constifuiena facieevidence of the
validity of the copyright and of the facts stated in the certificate. The evidentiary weight
to be accorded the certificate of a registration made thereafter shall be within the dis-
cretion of the court.

(d) The effective date of a copyright registration is the day on which an application,
deposit, and fee, which are later determined by the Register of Copyrights or by a court
of competent jurisdiction to be acceptable for registration, have all been received in the
Copyright Office.

§ 411. Registration and infringement action'$

(a) Except for actions for infringement of copyright in Berne Convention works
whose country of origin is not the United States and an action brought for a violation of
the rights of the author under section 106A(a), and subject to the provisions of subsec-
tion (b), no action for infringement of the copyright in any work shall be instituted until
registration of the copyright claim has been made in accordance with this title. In any
case, however, where the deposit, application, and fee required for registration have
been delivered to the Copyright Office in proper form and registration has been re-
fused, the applicant is entitled to institute an action for infringement if notice thereof,
with a copy of the complaint, is served on the Register of Copyrights. The Register
may, at his or her option, become a party to the action with respect to the issue of
registrability of the copyright claim by entering an appearance within sixty days after
such service, but the Register’s failure to become a party shall not deprive the court of
jurisdiction to determine that isstie.

(b) In the case of a work consisting of sounds, images, or both, the first fixation of
which is made simultaneously with its transmission, the copyright owner may, either
before or after such fixation takes place, institute an action for infringement under
section 501, fully subject to the remedies provided by sections 502 through 506 and
sections 509 and 510, if, in accordance with requirements that the Register of Copy-
rights shall prescribe by regulation, the copyright owner—

(1) serves notice upon the infringer, not less than 48 hours before such fixation,
identifying the work and the specific time and source of its first transmission, and
declaring an intention to secure copyright in the work; and

10 Section 411 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2859, which, in subsection
(a), struck out “Subject” and inserted in lieu thereof “Except for actions for infringement of copyright in Berne Convention
works whose country of origin is not the United States, and subject” and, in subsection (b)(2), inserted “, if required by
subsection (a),” after “work”; the section heading was amended by striking out “as prerequisite to infringement suit” and
inserting in lieu thereof “and infringement actions”.

Section 411 was further amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which replaced
subsection (b)(1).

11 Section 411(a) was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5131, which

inserted in the first sentence after “United States” the following: “and an action brought for a violation of the righistbbthe
under section 106A(a)”.
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(2) makes registration for the work, if required by subsection (a), within three
months after its first transmission.

§ 412. Registration as prerequisite to certain remedies for infringemetit
In any action under this title, other than an action brought for a violation of the rights of
the author under section 106A(a) or an action instituted under section 411(b), no award of
statutory damages or of attorney’s fees, as provided by sections 504 and 505, shall be mac
for
(1) any infringement of copyright in an unpublished work commenced before
the effective date of its registration; or
(2) any infringement of copyright commenced after first publication of the work
and before the effective date of its registration, unless such registration is made
within three months after the first publication of the work.

2 Section 412 was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5131, which
inserted after the words “other than” the following: “an action brought for a violation of the rights of the author urater secti
106A(a) or”.
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CHAPTER 5
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§ 501. Infringement of copyright

(a) Anyone who violates any of the exclusive rights of the copyright owner as pro-
vided by sections 106 through 118 or of the author as provided in section 106A(a), or
who imports copies or phonorecords into the United States in violation of section 602,
is an infringer of the copyright or right of the author, as the case may be. For purposes
of this chapter (other than section 506), any reference to copyright shall be deemed tc
include the rights conferred by section 106A(a). As used in this subsection, the term
“anyone” includes any State, any instrumentality of a State, and any officer or em-
ployee of a State or instrumentality of a State acting in his or her official capacity. Any
State, and any such instrumentality, officer, or employee, shall be subject to the provi-
sions of this title in the same manner and to the same extent as any nongovernmente
entity3

(b) The legal or beneficial owner of an exclusive right under a copyright is entitled,
subject to the requirements of section 411, to institute an action for any infringement of
that particular right committed while he or she is the owner of it. The court may require
such owner to serve written notice of the action with a copy of the complaint upon any
person shown, by the records of the Copyright Office or otherwise, to have or claim an

1 Concerning the liability of the United States Government for copyright infringement, see 28 U.S.C. 1498. Title 28 of the
United States Code is entitled “Judiciary and Judicial Procedure.”
2Section 501 was amended by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2860, and the Act of November
16,1988, Pub. L. 100-667, 102 Stat. 3949, 3957. The Act of October 31, 1988, amended section 501 in subsection (@), by strikin
out “sections 205(d) and 411,” and inserting in lieu thereof “section 411,”; the Act of November 16, 1988, amended section 501
by adding at the end subsection (e).
3 Section 501(a) was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5131, which
1) inserted after “118” the following: “or of the author as provided in section 106A(a)”; and 2) struck out “copyright.” and
inserted in lieu thereof “copyright or right of the author, as the case may be. For purposes of this chapter (othentb@6sectio
any reference to copyright shall be deemed to include the rights conferred by section 106A(a).”
Section 501(a) was also amended by the Act of November 15, 1990, Pub. L. 101-553, 104 Stat. 2749, which added the las
two sentences. See also footnote 8, chapter 5.
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interest in the copyright, and shall require that such notice be served upon any person
whose interest is likely to be affected by a decision in the case. The court may require
the joinder, and shall permit the intervention, of any person having or claiming an
interest in the copyright.

(c) For any secondary transmission by a cable system that embodies a performance
or a display of a work which is actionable as an act of infringement under subsection
(c) of section 111, a television broadcast station holding a copyright or other license to
transmit or perform the same version of that work shall, for purposes of subsection (b)
of this section, be treated as a legal or beneficial owner if such secondary transmission
occurs within the local service area of that television station.

(d) For any secondary transmission by a cable system that is actionable as an act of
infringement pursuant to section 111(c)(3), the following shall also have standing to
sue: (i) the primary transmitter whose transmission has been altered by the cable sys-
tem; and (ii) any broadcast station within whose local service area the secondary trans-
mission occurs.

(e) With respect to any secondary transmission that is made by a satellite carrier of
a primary transmission embodying the performance or display of a work and is action-
able as an act of infringement under section 119(a)(5), a network station holding a
copyright or other license to transmit or perform the same version of that work shall,
for purposes of subsection (b) of this section, be treated as a legal or beneficial owner if
such secondary transmission occurs within the local service area of that station.

§ 502. Remedies for infringement: Injunctions
(a) Any court having jurisdiction of a civil action arising under this title may, subject
to the provisions of section 1498 of title 28, grant temporary and final injunctions on
such terms as it may deem reasonable to prevent or restrain infringement of a copyright.
(b) Any such injunction may be served anywhere in the United States on the person
enjoined; it shall be operative throughout the United States and shall be enforceable, by
proceedings in contempt or otherwise, by any United States court having jurisdiction of
that person. The clerk of the court granting the injunction shall, when requested by any
other court in which enforcement of the injunction is sought, transmit promptly to the
other court a certified copy of all the papers in the case on file in such clerk’s office.

§ 503. Remedies for infringement: Impounding and disposition of infringing
articles

(a) At any time while an action under this title is pending, the court may order the
impounding, on such terms as it may deem reasonable, of all copies or phonorecords
claimed to have been made or used in violation of the copyright owner’'s exclusive
rights, and of all plates, molds, matrices, masters, tapes, film negatives, or other articles
by means of which such copies or phonorecords may be reproduced.

(b) As part of a final judgment or decree, the court may order the destruction or
other reasonable disposition of all copies or phonorecords found to have been made or
used in violation of the copyright owner’s exclusive rights, and of all plates, molds,
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matrices, masters, tapes, film negatives, or other articles by means of which such cop:
ies or phonorecords may be reproduced.

§ 504. Remedies for infringement: Damages and profits

(a) IN GENErRAL.—EXcept as otherwise provided by this title, an infringer of copy-
right is liable for either—

(1) the copyright owner’s actual damages and any additional profits of the in-
fringer, as provided by subsection (b); or

(2) statutory damages, as provided by subsection (c).

(b) AcTuaL Damaces AND ProFiTs—The copyright owner is entitled to recover the
actual damages suffered by him or her as a result of the infringement, and any profits of
the infringer that are attributable to the infringement and are not taken into account in
computing the actual damages. In establishing the infringer’'s profits, the copyright
owner is required to present proof only of the infringer's gross revenue, and the in-
fringer is required to prove his or her deductible expenses and the elements of profit
attributable to factors other than the copyrighted work.

(c) SratuToRY DAMAGES.—

(1) Except as provided by clause (2) of this subsection, the copyright owner
may elect, at any time before final judgment is rendered, to recover, instead of
actual damages and profits, an award of statutory damages for all infringements
involved in the action, with respect to any one work, for which any one infringer is
liable individually, or for which any two or more infringers are liable jointly and
severally, in a sum of not less than $500 or more than $20,000 as the court consider:
just. For the purposes of this subsection, all the parts of a compilation or derivative
work constitute one work.

(2) In a case where the copyright owner sustains the burden of proving, and the
court finds, that infringement was committed willfully, the court in its discretion
may increase the award of statutory damages to a sum of not more than $100,000
In a case where the infringer sustains the burden of proving, and the court finds, that
such infringer was not aware and had no reason to believe that his or her acts consti
tuted an infringement of copyright, the court in its discretion may reduce the award
of statutory damages to a sum of not less than $200. The court shall remit statutory
damages in any case where an infringer believed and had reasonable grounds fo
believing that his or her use of the copyrighted work was a fair use under section
107, if the infringer was: (i) an employee or agent of a nonprofit educational insti-
tution, library, or archives acting within the scope of his or her employment who, or
such institution, library, or archives itself, which infringed by reproducing the work
in copies or phonorecords; or (i) a public broadcasting entity which or a person
who, as a regular part of the nonprofit activities of a public broadcasting entity (as
defined in subsection (g) of section 118) infringed by performing a published

4 Section 504 was amended in subsection (c) by the Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, 2860, in the
following particulars: 1) in paragraph (1), by striking out “$250”, and inserting in lieu thereof “$500”, and by striking out
“$10,000", and inserting in lieu thereof “$20,000”; and 2) in paragraph (2), by striking out “$50,000.”, and inserting in lieu
thereof “$100,000.”, and by striking out “$100.”, and inserting in lieu thereof “$200.”
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nondramatic literary work or by reproducing a transmission program embodying a
performance of such a work.

§ 505. Remedies for infringement: Costs and attorney fees

In any civil action under this title, the court in its discretion may allow the recovery of
full costs by or against any party other than the United States or an officer thereof. Except
as otherwise provided by this title, the court may also award a reasonable attorney’s fee to
the prevailing party as part of the costs.

§ 506. Criminal offense$
(a) GrimMINAL INFRINGEMENL.—AnNY person who infringes a copyright willfully ei-
ther—
(1) for purposes of commercial advantage or private financial gain, or
(2) by the reproduction or distribution, including by electronic means, during
any 180-day period, or 1 or more copies or phonorecords of 1 or more copyrighted
works, which have a total retail value of more than $1,000,
shall be punished as provided under section 2319 of title 18, United States Code. For
purposes of this subsection, evidence of reproduction or distribution of a copyrighted
work, by itself, shall not be sufficient to establish willful infringement.

(b) ForreITUREAND DESTRUcTION—When any person is convicted of any violation
of subsection (a), the court in its judgment of conviction shall, in addition to the penalty
therein prescribed, order the forfeiture and destruction or other disposition of all in-
fringing copies or phonorecords and all implements, devices, or equipment used in the
manufacture of such infringing copies or phonorecords.

(c) FRaupuLENT CopYRiGHT NoTice.—Any person who, with fraudulent intent, places
on any article a notice of copyright or words of the same purport that such person
knows to be false, or who, with fraudulent intent, publicly distributes or imports for
public distribution any article bearing such notice or words that such person knows to
be false, shall be fined not more than $2,500.

(d) FRAUDULENT REmovaL oF CopyRIGHT NoTice.—Any person who, with fraudulent
intent, removes or alters any notice of copyright appearing on a copy of a copyrighted
work shall be fined not more than $2,500.

(e) FaLse RepresenTATION—ANY person who knowingly makes a false representa-
tion of a material fact in the application for copyright registration provided for by sec-
tion 409, or in any written statement filed in connection with the application, shall be
fined not more than $2,500.

5Section 506 was amended by the Visual Artists Rights Act of 1990. Pub. L. 101-650, 104 Stat. 5089, 5128, 5131, which
added at the end thereof subsection(f).

6Section 506(a) was amended by the Act of December 16, 1997, Pub. L. 105-147, 111 Stat. 2678, which substituted a new
subsection (a). The amendatory act also directed the United States Sentencing Commission to “ensure that the applicable
guideline range for a defendant convicted of a crime against intellectual property...is sufficiently stringent to detemsich a
and to “ensure that the guidelines provide for consideration of the retail value and quantity of the items with resphct to whic
the crime against intellectual property was committed.” Section 506(a) was earlier amended by the Act of May 24, 1982, Pub.
L. 97-180, 96 Stat. 91, 93. For the text of section 2319 of title 18 of the United States Code, go to the Transitional and
Supplementary Provisions. Title 18 of the United States Code is entitled “Crimes and Procedure.”
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() RicHTs oF ATTrRIBUTION AND INTEGRITY.—NOthing in this section applies to in-
fringement of the rights conferred by section 106A(a).

§ 507. Limitations on action3

(a) GrimMINAL Proceebings—No criminal proceeding shall be maintained under the
provisions of this title unless it is commenced within 5 years after the cause of action
arose.

(b) GviL AcTions.—No civil action shall be maintained under the provisions of this
title unless it is commenced within three years after the claim accrued.

§ 508. Notification of filing and determination of actions

(a) Within one month after the filing of any action under this title, the clerks of the
courts of the United States shall send written notification to the Register of Copyrights
setting forth, as far as is shown by the papers filed in the court, the names and addresse
of the parties and the title, author, and registration number of each work involved in the
action. If any other copyrighted work is later included in the action by amendment,
answer, or other pleading, the clerk shall also send a notification concerning it to the
Register within one month after the pleading is filed.

(b) Within one month after any final order or judgment is issued in the case, the clerk
of the court shall notify the Register of it, sending with the notification a copy of the
order or judgment together with the written opinion, if any, of the court.

(c) Upon receiving the natifications specified in this section, the Register shall make
them a part of the public records of the Copyright Office.

§ 509. Seizure and forfeiture
(a) All copies or phonorecords manufactured, reproduced, distributed, sold, or oth-
erwise used, intended for use, or possessed with intent to use in violation of section 50¢
(a), and all plates, molds, matrices, masters, tapes, film negatives, or other articles by
means of which such copies or phonorecords may be reproduced, and all electronic
mechanical, or other devices for manufacturing, reproducing, or assembling such cop-
ies or phonorecords may be seized and forfeited to the United States.
(b) The applicable procedures relating to
(i) the seizure, summary and judicial forfeiture, and condemnation of
vessels, vehicles, merchandise, and baggage for violations of the customs
laws contained in title 19,
(ii) the disposition of such vessels, vehicles, merchandise, and baggage
or the proceeds from the sale thereof,
(iii) the remission or mitigation of such forfeiture,
(iv) the compromise of claims, and
(v) the award of compensation to informers in respect of such forfei-
tures, shall apply to seizures and forfeitures incurred, or alleged to have been

”Section 507(a) was amended by the Act of December 16, 1997, Pub. L. 105-147, 111 Stat. 2678, which struck “three” and
inserted “5”. Section 506 was amended by the Visual Artists Rights Act of 1990, Pub. L. 101-650, 104 Stat. 5089, 5128, 5131,
which added at the end thereof subsection (f).

Copyright Lawof theUnited States 105



8509 Copyright Infringement and Remedies

incurred, under the pvisions of this section, insofar as applicable and not
inconsistent with the provisions of this sectiexgept that such duties as are
imposed upon anyfficer or empbyee of tle Treasury Department or any
other person with respect to the seizure and forfeituresgelsyehicles,
merchandise, and baggage under the provisions of the custemsdn-
tained in title 19 shall be performed with respect to seizure and forfeiture of
all articles described in subsection (a) by su€icers, agents, or otherpe
sons as may be authorized or designated for that purpose Bytdmey
General.

§ 510. Remedies for alteration of programing by cable systems
(a) In ay actionfiled pursuant to section 111(c)(3), the @ling remedies shall be
available:

(1) Where an action is brought by a party idéeti in subsections (b) or (c) of
section 501, the remedies provided by sections 502 through 505, and the remedy
provided by subsection (b) of this section; and

(2) When an action is brought by a party idBatl in subsection (d) of section
501, the remedies provided by sections 502 and 505, togethenwilctaal dam-
ages sftfered by such péy as a result of the infringement, and the remedyiged
by subsection (b) of this section.

(b) In any actiorfiled pursuant to section 111(c)(3), the court may decree that, for
a period not t@xceed thirty days, the cable system shall beidegiof the berfé of a
compulsory license for one or more distant signals carried by such cable system.

§ 511. Liability of States, instrumentalities of States, and State officials for
infringement of copyright?®

(a) IN GENErRAL.—AnNY State, ay instrumentality of a State, andyaofficer or em-
ployee of a State or instrumentality of a State acting in his orffigabcapaciy, shall
not be immune, under thedZénthh Amendment of the Constitution of the United States
or under any other doctrine af\vereign immunig, from suit in Federal Court bynga
person, ikluding ay governmental or normyernmental enty, for a violation of ay
of the exclusre rights of a copyrighdwner provided by sections 106 through 119, for
importing copies of phonorecords in violation of section 602, orrigragher violation
under this title.

(b) Remepies.—In a suit described in subsection (a) for a violation described in that
subsection, remedies (including remedies botlvataind in equity) arevailable for
the violation to the same extent as such remedieavailable for such a violation in a
suit againstay public or pivate entity other than a State, instrumentality of a State, or
officer or employee of a State acting in his or hiicial capaciy. Such remedies
include impounding and disposition of infringing articles under section 503, actual
damages and piits and statutory damages under section 504, costs andigtidees
under section 505, and the remedies provided in section 510.

8 A new section 511 was added by the Act of November 15, 1990, Pub. L. 101-553, 104 Stat. 2749. See also Footnote 3,
chapter 5.
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CHAPTER 6
MANUFACTURING REQUIREMENTS AND IMPORTATION

Section
601. Manufacture, importation, and public distribution of certain caopies.......... 109
602. Infringing importation of copies or phonorecards............cccccvveeveeeeeeeeiinnnns 111

603. Importation prohibitions: Enforcement and disposition of excluded articleis12

§ 601. Manufacture, importation, and public distribution of certain copie$

(a) Prior to July 1, 1986, and except as provided by subsection (b), the importation
into or public distribution in the United States of copies of a work consisting prepon-
derantly of nondramatic literary material that is in the English language and is pro-
tected under this title is prohibited unless the portions consisting of such material have
been manufactured in the United States or Canada.

(b) The provisions of subsection (a) do not apply—

(1) where, on the date when importation is sought or public distribution in the
United States is made, the author of any substantial part of such material is neither
a national nor a domiciliary of the United States or, if such author is a national of
the United States, he or she has been domiciled outside the United States for &
continuous period of at least one year immediately preceding that date; in the case
of a work made for hire, the exemption provided by this clause does not apply
unless a substantial part of the work was prepared for an employer or other persor
who is not a national or domiciliary of the United States or a domestic corporation
or enterprise;

(2) where the United States Customs Service is presented with an import state-
ment issued under the seal of the Copyright Office, in which case a total of no more
than two thousand copies of any one such work shall be allowed entry; the import
statement shall be issued upon request to the copyright owner or to a person desig
nated by such owner at the time of registration for the work under section 408 or at
any time thereatfter;

(3) where importation is sought under the authority or for the use, other than in
schools, of the Government of the United States or of any State or political subdivi-
sion of a State;

(4) where importation, for use and not for sale, is sought—

(A) by any person with respect to no more than one copy of any work at any
one time;

(B) by any person arriving from outside the United States, with respect to
copies forming part of such person’s personal baggage; or

(C) by an organization operated for scholarly, educational, or religious pur-
poses and not for private gain, with respect to copies intended to form a part of
its library;

1 Section 601(a) was amended by the Act of July 13, 1982, Pub. L. 97-215, 96 Stat. 178, which struck out the date “1982"
and inserted in lieu thereof “1986.”
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(5) where the copies are reproduced in raised characters for the use of the blind;
or

(6) where, in addition to copies imported under clauses (3) and (4) of this sub-
section, no more than two thousand copies of any one such work, which have not
been manufactured in the United States or Canada, are publicly distributed in the
United States; or

(7) where, on the date when importation is sought or public distribution in the
United States is made—

(A) the author of any substantial part of such material is an individual and
receives compensation for the transfer or license of the right to distribute the
work in the United States; and

(B) the first publication of the work has previously taken place outside the
United States under a transfer or license granted by such author to a transferee
or licensee who was not a national or domiciliary of the United States or a do-
mestic corporation or enterprise; and

(C) there has been no publication of an authorized edition of the work of
which the copies were manufactured in the United States; and

(D) the copies were reproduced under a transfer or license granted by such
author or by the transferee or licensee of the right of first publication as men-
tioned in subclause (B), and the transferee or the licensee of the right of repro-
duction was not a national or domiciliary of the United States or a domestic
corporation or enterprise.

(c) The requirement of this section that copies be manufactured in the United States
or Canada is satisfied if—

(1) in the case where the copies are printed directly from type that has been set,
or directly from plates made from such type, the setting of the type and the making
of the plates have been performed in the United States or Canada; or

(2) in the case where the making of plates by a lithographic or photoengraving
process is a final or intermediate step preceding the printing of the copies, the mak-
ing of the plates has been performed in the United States or Canada; and

(3) in any case, the printing or other final process of producing multiple copies
and any binding of the copies have been performed in the United States or Canada.
(d) Importation or public distribution of copies in violation of this section does not

invalidate protection for a work under this title. However, in any civil action or criminal
proceeding for infringement of the exclusive rights to reproduce and distribute copies
of the work, the infringer has a complete defense with respect to all of the nondramatic
literary material comprised in the work and any other parts of the work in which the
exclusive rights to reproduce and distribute copies are owned by the same person who
owns such exclusive rights in the nondramatic literary material, if the infringer proves—

(1) that copies of the work have been imported into or publicly distributed in the
United States in violation of this section by or with the authority of the owner of
such exclusive rights; and

(2) that the infringing copies were manufactured in the United States or Canada
in accordance with the provisions of subsection (c); and
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(3) that the infringement was commenced before the effective date of registra-
tion for an authorized edition of the work, the copies of which have been manufac-
tured in the United States or Canada in accordance with the provisions of subsec-
tion (c).

(e) In any action for infringement of the exclusive rights to reproduce and distribute
copies of a work containing material required by this section to be manufactured in the
United States or Canada, the copyright owner shall set forth in the complaint the names
of the persons or organizations who performed the processes specified by subsectiol
(c) with respect to that material, and the places where those processes were performec

§ 602. Infringing importation of copies or phonorecords

(a) Importation into the United States, without the authority of the owner of copy-
right under this title, of copies or phonorecords of a work that have been acquired
outside the United States is an infringement of the exclusive right to distribute copies
or phonorecords under section 106, actionable under section 501. This subsection doe
not apply to—

(1) importation of copies or phonorecords under the authority or for the use of
the Government of the United States or of any State or political subdivision of a
State, but not including copies or phonorecords for use in schools, or copies of any
audiovisual work imported for purposes other than archival use;

(2) importation, for the private use of the importer and not for distribution, by
any person with respect to no more than one copy or phonorecord of any one work
at any one time, or by any person arriving from outside the United States with
respect to copies or phonorecords forming part of such person’s personal baggage
or

(3) importation by or for an organization operated for scholarly, educational, or
religious purposes and not for private gain, with respect to no more than one copy
of an audiovisual work solely for its archival purposes, and no more than five cop-
ies or phonorecords of any other work for its library lending or archival purposes,
unless the importation of such copies or phonorecords is part of an activity consist-
ing of systematic reproduction or distribution, engaged in by such organization in
violation of the provisions of section 108(g)(2).

(b) In a case where the making of the copies or phonorecords would have consti-
tuted an infringement of copyright if this title had been applicable, their importation is
prohibited. In a case where the copies or phonorecords were lawfully made, the United
States Customs Service has no authority to prevent their importation unless the provi-
sions of section 601 are applicable. In either case, the Secretary of the Treasury is
authorized to prescribe, by regulation, a procedure under which any person claiming an
interest in the copyright in a particular work may, upon payment of a specified fee, be
entitled to notification by the Customs Service of the importation of articles that appear
to be copies or phonorecords of the work.
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§ 603. Importation prohibitions: Enforcement and disposition of excluded
articles?

(a) The Secretary of the Treasury and the United States Postal Service shall sepa-
rately or jointly make regulations for the enforcement of the provisions of this title
prohibiting importation.

(b) These regulations may require, as a condition for the xclusion of articles under
section 602—

(1) that the person seeking exclusion obtain a court order enjoining importation
of the articles; or

(2) that the person seeking exclusion furnish proof, of a specified nature and in
accordance with prescribed procedures, that the copyright in which such person
claims an interest is valid and that the importation would violate the prohibition in
section 602; the person seeking exclusion may also be required to post a surety
bond for any injury that may result if the detention or exclusion of the articles
proves to be unjustified.

(c) Articles imported in violation of the importation prohibitions of this title are
subject to seizure and forfeiture in the same manner as property imported in violation
of the customs revenue laws. Forfeited articles shall be destroyed as directed by the
Secretary of the Treasury or the court, as the case may be.

2 Section 603(c) was amended by the Act of July 2, 1996, Pub. L. 104-153, 110 Stat. 1386, 1388, which, in the second
sentence, deleted the semicolon and all text immediately following the words “as the case may be”.
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§ 701. The Copyright Office: General responsibilities and organization

(a) All administrative functions and duties under this title, except as otherwise speci-
fied, are the responsibility of the Register of Copyrights as director of the Copyright
Office of the Library of Congress. The Register of Copyrights, together with the subor-
dinate officers and employees of the Copyright Office, shall be appointed by the Li-
brarian of Congress, and shall act under the Librarian’s general direction and supervi-
sion.

(b) The Register of Copyrights shall adopt a seal to be used on and after January 1
1978, to authenticate all certified documents issued by the Copyright Office.

(c) The Register of Copyrights shall make an annual report to the Librarian of
Congress of the work and accomplishments of the Copyright Office during the previous
fiscal year. The annual report of the Register of Copyrights shall be published separately
and as a part of the annual report of the Librarian of Congress.

(d) Except as provided by section 706(b) and the regulations issued thereunder, all
actions taken by the Register of Copyrights under this title are subject to the provisions
of the Administrative Procedure Act of June 11, 1946, as amended (c. 324, 60 Stat. 237
title 5, United States Code, Chapter 5, Subchapter Il and Chapter 7).

(e) The Register of Copyrights shall be compensated at the rate of pay in effect for
level IV of the Executive Schedule under section 5315 of titl§tse Librarian of
Congress shall establish not more than four positions for Associate Registers of Copy-
rights, in accordance with the recommendations of the Register of Copyrights. The
Librarian shall make appointments to such positions after consultation with the Regis-
ter of Copyrights. Each Associate Register of Copyrights shall be paid at a rate not to
exceed the maximum annual rate of basic pay payable for GS-18 of the General Sched
ule under section 5332 of title 5.

1 Section 701 was amended by the Act of July 3, 1990, Pub. L. 101-319, 104 Stat. 290, which added a new subsection (e).
2Title 5 of the United States Code is entitled “Government Organization and Employees.”
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§ 702. Copyright Office regulation$

The Register of Copyrights is authorized to establish regulations not inconsistent with
law for the administration of the functions and duties made the responsibility of the Regis-
ter under this title. All regulations established by the Register under this title are subject to
the approval of the Librarian of Congress.

§ 703. Effective date of actions in Copyright Office

In any case in which time limits are prescribed under this title for the performance of an
action in the Copyright Office, and in which the last day of the prescribed period falls on a
Saturday, Sunday, holiday, or other nonbusiness day within the District of Columbia or the
Federal Government, the action may be taken on the next succeeding business day, and is
effective as of the date when the period expired.

§ 704. Retention and disposition of articles deposited in Copyright Office

(a) Upon their deposit in the Copyright Office under sections 407 and 408, all cop-
ies, phonorecords, and identifying material, including those deposited in connection
with claims that have been refused registration, are the property of the United States
Government.

(b) In the case of published works, all copies, phonorecords, and identifying mate-
rial deposited are available to the Library of Congress for its collections, or for ex-
change or transfer to any other library. In the case of unpublished works, the Library is
entitled, under regulations that the Register of Copyrights shall prescribe, to select any
deposits for its collections or for transfer to the National Archives of the United States
or to a Federal records center, as defined in section 2901 of title 44.

(c) The Register of Copyrights is authorized, for specific or general categories of
works, to make a facsimile reproduction of all or any part of the material deposited
under section 408, and to make such reproduction a part of the Copyright Office records
of the registration, before transferring such material to the Library of Congress as pro-
vided by subsection (b), or before destroying or otherwise disposing of such material
as provided by subsection (d).

(d) Deposits not selected by the Library under subsection (b), or identifying por-
tions or reproductions of them, shall be retained under the control of the Copyright
Office, including retention in Government storage facilities, for the longest period con-
sidered practicable and desirable by the Register of Copyrights and the Librarian of
Congress. After that period it is within the joint discretion of the Register and the Li-
brarian to order their destruction or other disposition; but, in the case of unpublished
works, no deposit shall be knowingly or intentionally destroyed or otherwise disposed
of during its term of copyright unless a facsimile reproduction of the entire deposit has
been made a part of the Copyright Office records as provided by subsection (c).

(e) The depositor of copies, phonorecords, or identifying material under section
408, or the copyright owner of record, may request retention, under the control of the

3 Copyright Office Regulations are published in fiegleral Registeand in title 37, Chapter Il, of theéode of Federal
Regulations
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Copyright Office, of one or more of such articles for the full term of copyright in the
work. The Register of Copyrights shall prescribe, by regulation, the conditions under
which such requests are to be made and granted, and shall fix the fee to be charge
under section 708(a)(10) if the request is granted.

§ 705. Copyright Office records: Preparation, maintenance, public inspection,
and searching

(a) The Register of Copyrights shall provide and keep in the Copyright Office records
of all deposits, registrations, recordations, and other actions taken under this title, and
shall prepare indexes of all such records.

(b) Such records and indexes, as well as the articles deposited in connection with
completed copyright registrations and retained under the control of the Copyright Of-
fice, shall be open to public inspection.

(c) Upon request and payment of the fee specified by section 708, the Copyright
Office shall make a search of its public records, indexes, and deposits, and shall furnist
a report of the information they disclose with respect to any particular deposits,
registrations, or recorded documents.

§ 706. Copies of Copyright Office records

(a) Copies may be made of any public records or indexes of the Copyright Office;
additional certificates of copyright registration and copies of any public records or
indexes may be furnished upon request and payment of the fees specified by sectior
708.

(b) Copies or reproductions of deposited articles retained under the control of the
Copyright Office shall be authorized or furnished only under the conditions specified
by the Copyright Office regulations.

§ 707. Copyright Office forms and publications

(a) CataLoc oF CopYRIGHT ENTRIEs—The Register of Copyrights shall compile and
publish at periodic intervals catalogs of all copyright registrations. These catalogs shall
be divided into parts in accordance with the various classes of works, and the Registel
has discretion to determine, on the basis of practicability and usefulness, the form and
frequency of publication of each particular part.

(b) OrHER PuBLIcATIoNs.—The Register shall furnish, free of charge upon request,
application forms for copyright registration and general informational material in con-
nection with the functions of the Copyright Office. The Register also has the authority
to publish compilations of information, bibliographies, and other material he or she
considers to be of value to the public.

(c) DistriBUTION OF PuBLicaTions.—All publications of the Copyright Office shall
be furnished to depository libraries as specified under section 1905 of title 44, and,
aside from those furnished free of charge, shall be offered for sale to the public at prices
based on the cost of reproduction and distribution.
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§ 708. Copyright Office fee$
(a) The following fees shall be paid to the Register of Copyrights:

(1) on filing each application under section 408 for registration of a copyright
claim or for a supplementary registration, including the issuance of a certificate of
registration if registration is made, $20;

(2) on filing each application for registration of a claim for renewal of a subsist-
ing copyright under section 304(a), including the issuance of a certificate of regis-
tration if registration is made, $20;

(3) for the issuance of a receipt for a deposit under section 407, $4;

(4) for the recordation, as provided by section 205, of a transfer of copyright
ownership or other document covering not more than one title, $20; for additional
titles, $10 for each group of not more than 10 titles;

(5) for the filing, under section 115(b), of a notice of intention to obtain a com-
pulsory license, $12;

(6) for the recordation, under section 302(c), of a statement revealing the iden-
tity of an author of an anonymous or pseudonymous work, or for the recordation,
under section 302(d), of a statement relating to the death of an author, $20 for a
document covering not more than one title; for each additional title, $2;

(7) for the issuance, under section 706, of an additional certificate of registration,
$8;

(8) for the issuance of any other certification, $20 for each hour or fraction of an
hour consumed with respect thereto;

(9) for the making and reporting of a search as provided by section 705, and for
any related services, $20 for each hour or fraction of an hour consumed with re-
spect thereto; and

(10) for any other special services requiring a substantial amount of time or
expense, such fees as the Register of Copyrights may fix on the basis of the cost of
providing the service.

4Section 708 was amended by the Act of July 3, 1990, Pub. L. 101-318, 104 Stat. 287, which substituted a new subsection
(a), redesignated subsections (b) and (c) as subsections (c) and (d), respectively, and inserted after subsection (a) a new
subsection (b).

The amendatory Act states that the above referenced amendments “shall take effect 6 months after the date of the enactment
of this Act and shall apply to—

(A) claims to original, supplementary, and renewal copyright received for registration, and to items received for
recordation in the Copyright Office, on or after such effective date, and

(B) other requests for services received on or after such effective date, or received before such effective date for services
not yet rendered as of such date.”

With respect to prior claims, the Act states that claims to original, supplementary, and renewal copyright received for
registration and items received for recordation in acceptable form in the Copyright Office before the above mentioned effective
date, and requests for services which are rendered before such effective date “shall be governed by section 708 d@étitle 17, Un
States Code, as in effect before such effective date.”

Section 708 was also amended by the Copyright Renewal Act of 1992, Pub. L. 102-307, 106 Stat. 264, 266, which, in
subsection (a)(2), struck the words “in its first term” and the amount “$12”, and substituted, in lieu of the latter, the amoun
“$20".

Section 708 was further amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which replaced
subsections (b) and (d).
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The Register of Copyrights is authorized to fix the fees for preparing copies of
Copyright Office records, whether or not such copies are certified, on the basis of the
cost of such preparation.

(b) In calendar year 1997 and in any subsequent calendar year, the Register o
Copyrights, by regulation, may increase the fees specified in subsection (a) in the fol-
lowing manner:

(1) The Register shall conduct a study of the costs incurred by the Copyright
Office for the registration of claims, the recordation of documents, and the provi-
sion of services. The study shall also consider the timing of any increase in fees and
the authority to use such fees consistent with the budget.

(2) The Register may, on the basis of the study under paragraph (1), and subjec
to paragraph (5), increase fees to not more than that necessary to cover the reasor
able costs incurred by the Copyright Office for the services described in paragraph
(1), plus a reasonable inflation adjustment to account for any estimated increase in
costs.

(3) Any fee established under paragraph (2) shall be rounded off to the nearest
dollar, or for a fee less than $12, rounded off to the nearest 50 cents.

(4) Fees established under this subsection shall be fair and equitable and give
due consideration to the objectives of the copyright system.

(5) If the Register determines under paragraph (2) that fees should be increased
the Register shall prepare a proposed fee schedule and submit the schedule with th
accompanying economic analysis to the Congress. The fees proposed by the Regis
ter may be instituted after the end of 120 days after the schedule is submitted to the
Congress unless, within that 120-day period, a law is enacted stating in substance
that the Congress does not approve the schedule.

(c) The fees prescribed by or under this section are applicable to the United States
Government and any of its agencies, employees, or officers, but the Register of Copy-
rights has discretion to waive the requirement of this subsection in occasional or iso-
lated cases involving relatively small amounts.

(d) (1) Except as provided in paragraph (2), all fees received under this section shall
be deposited by the Register of Copyrights in the Treasury of the United States and
shall be credited to the appropriations for necessary expenses of the Copyright Office.
Such fees that are collected shall remain available until expended. The Register may, ir
accordance with regulations that he or she shall prescribe, refund any sum paid by
mistake or in excess of the fee required by this section.

(2) In the case of fees deposited against future services, the Register of Copy-
rights shall request the Secretary of the Treasury to invest in interest-bearing secu-
rities in the United States Treasury any portion of the fees that, as determined by the
Register, is not required to meet current deposit account demands. Funds from suct
portion of fees shall be invested in securities that permit funds to be available to the
Copyright Office at all times if they are determined to be necessary to meet current
deposit account demands. Such investments shall be in public debt securities with
maturities suitable to the needs of the Copyright Office, as determined by the Reg-
ister of Copyrights, and bearing interest at rates determined by the Secretary of the

Copyright Lawof theUnited States 117



8708 Copyright Officds

Treasury, taking into consideration current market yields on outstanding market-
able obligations of the United States of comparable maturities.

(3) The income on such investments shall be deposited in the Treasury of the
United States and shall be credited to the appropriations for necessary expenses of
the Copyright Office.

§ 709. Delay in delivery caused by disruption of postal or other services

In any case in which the Register of Copyrights determines, on the basis of such evi-
dence as the Register may by regulation require, that a deposit, application, fee, or any
other material to be delivered to the Copyright Office by a particular date, would have been
received in the Copyright Office in due time except for a general disruption or suspension
of postal or other transportation or communications services, the actual receipt of such
material in the Copyright Office within one month after the date on which the Register
determines that the disruption or suspension of such services has terminated, shall be con-
sidered timely.

§ 710. Reproduction for use of the blind and physically handicapped: Voluntary
licensing forms and procedures

The Register of Copyrights shall, after consultation with the Chief of the Division for
the Blind and Physically Handicapped and other appropriate officials of the Library of
Congress, establish by regulation standardized forms and procedures by which, at the time
applications covering certain specified categories of hondramatic literary works are sub-
mitted for registration under section 408 of this title, the copyright owner may voluntarily
grant to the Library of Congress a license to reproduce the copyrighted work by means of
Braille or similar tactile symbols, or by fixation of a reading of the work in a phonorecord,
or both, and to distribute the resulting copies of phonorecords solely for the use of the blind
and physically handicapped and under limited conditions to be specified in the standard-
ized forms.
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§ 801.Copyright arbitration royalty panels: Establishment and purpose

(a) EstaBLisHMENT.—The Librarian of Congress, upon the recommendation of the
Register of Copyrights, is authorized to appoint and convene copyright arbitration roy-
alty panels.

(b) PurRPOSES—SuUbject to the provisions of this chapter, the purposes of the copy-
right arbitration royalty panels shall be as follows:

(1) To make determinations concerning the adjustment of reasonable copyright
royalty rates as provided in sections 114, 115, 116, and 119, and to make determi-
nations as to reasonable terms and rates of royalty payments as provided in sectiol
118. The rates applicable under sections 114, 115, and 116 shall be calculated tc
achieve the following objectives:

(A) To maximize the availability of creative works to the public;

(B) To afford the copyright owner a fair return for his creative work and the
copyright user a fair income under existing economic conditions;

(C) To reflect the relative roles of the copyright owner and the copyright
user in the product made available to the public with respect to relative creative
contribution, technological contribution, capital investment, cost, risk, and con-
tribution to the opening of new markets for creative expression and media for
their communication;

(D) To minimize any disruptive impact on the structure of the industries
involved and on generally prevailing industry practices.

(2) To make determinations concerning the adjustment of the copyright royalty
rates in section 111 solely in accordance with the following provigions:

(A) The rates established by section 111(d)(1)(B) may be adjusted to reflect
(i) national monetary inflation or deflation or (ii) changes in the average rates
charged cable subscribers for the basic service of providing secondary transmis-
sions to maintain the real constant dollar level of the royalty fee per subscriber
which existed as of the date of enactment of thisRAvided That if the aver-

1 Chapter 8 was amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107 Stat. 2304, which
substituted a new chapter title heading, new section designations and headings for sections 801 and 802, new texd®yr section 8
repealed sections 803 and 805 through 810, re-numbered section 804 as 803, and revised and amended the texts of section &
and the newly designated section 803.

2 Section 801 (b)(2) was amended by the Act of August 27, 1986, Pub. L. 99-397, 100 Stat. 848, which struck out the
designation “111(d)(2)(B)” each place it appeared and inserted in lieu thereof the designation “111(d)(1)(B).”
Section 801 was further amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which struck “and
116" in the first sentence and inserted “116, and 119", and which replaced subsection (d); section 801(c) was amended by
inserting, after “panel” at the end of the sentence, “including—", followed by new paragraphs (1) and (2).
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age rates charged cable system subscribers for the basic service of providing
secondary transmissions are changed so that the average rates exceed national
monetary inflation, no change in the rates established by section 111(d)(1)(B)
shall be permittedAnd provided furtherThat no increase in the royalty fee

shall be permitted based on any reduction in the average number of distant sig-
nal equivalents per subscriber. The copyright arbitration royalty panels may con-
sider all factors relating to the maintenance of such level of payments including,
as an extenuating factor, whether the cable industry has been restrained by sub-
scriber rate regulating authorities from increasing the rates for the basic service
of providing secondary transmissions.

(B) In the event that the rules and regulations of the Federal Communica-
tions Commission are amended at any time after April 15, 1976, to permit the
carriage by cable systems of additional television broadcast signals beyond the
local service area of the primary transmitters of such signals, the royalty rates
established by section 111(d)(1)(B) may be adjusted to insure that the rates for
the additional distant signal equivalents resulting from such carriage are reason-
able in the light of the changes effected by the amendment to such rules and
regulations. In determining the reasonableness of rates proposed following an
amendment of Federal Communications Commission rules and regulations, the
copyright arbitration royalty panels shall consider, among other factors, the eco-
nomic impact on copyright owners and us@mvided That no adjustment in
royalty rates shall be made under this subclause with respect to any distant sig-
nal equivalent or fraction thereof represented by (i) carriage of any signal per-
mitted under the rules and regulations of the Federal Communications Commis-
sion in effect on April 15, 1976, or the carriage of a signal of the same type (that
is, independent, network, or noncommercial educational) substituted for such
permitted signal, or (ii) a television broadcast signal first carried after April 15,
1976, pursuant to an individual waiver of the rules and regulations of the Fed-
eral Communications Commission, as such rules and regulations were in effect
on April 15,1976.

(C) In the event of any change in the rules and regulations of the Federal
Communications Commission with respect to syndicated and sports program
exclusivity after April 15, 1976, the rates established by section 111(d)(1)(B)
may be adjusted to assure that such rates are reasonable in light of the changes to
such rules and regulations, but any such adjustment shall apply only to the af-
fected television broadcast signals carried on those systems affected by the
change.

(D) The gross receipts limitations established by section 111(d)(1)(C) and
(D) shall be adjusted to reflect national monetary inflation or deflation or changes
in the average rates charged cable system subscribers for the basic service of
providing secondary transmissions to maintain the real constant dollar value of
the exemption provided by such section; and the royalty rate specified therein
shall not be subject to adjustment.

(3) To distribute royalty fees deposited with the Register of Copyrights under
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Sections 111, 116, 119(b), and 1003, and to determine, in cases where controvers)

exists, the distribution of such fees.

(c) RuLings.—The Librarian of Congress, upon the recommendation of the Regis-
ter of Copyrights, may, before a copyright arbitration royalty panel is convened, make
any necessary procedural or evidentiary rulings that would apply to the proceedings
conducted by such panel, including—

(1) authorizing the distribution of those royalty fees collected under sections

111, 119, and 1005 that the Librarian has found are not subject to controversy; and

(2) accepting or rejecting royalty claims filed under sections 111, 119, and 1007
on the basis of timeliness or the failure to establish the basis for a claim.

(d) SuPPORTAND REIMBURSEMENT OF ARBITRATION PaNELs.—The Librarian of Con-
gress, upon the recommendation of the Register of Copyrights, shall provide the copy-
right arbitration royalty panels with the necessary administrative services related to
proceedings under this chapter, and shall reimburse the arbitrators presiding in distri-
bution proceedings at such intervals and in such manner as the Librarian shall provide
by regulation. Each such arbitrator is an independent contractor acting on behalf of the
United States, and shall be hired pursuant to a signed agreement between the Library ¢
Congress and the arbitrator. Payments to the arbitrators shall be considered reasonab
costs incurred by the Library of Congress and the Copyright Office for purposes of
section 802(h)(1).

§ 802. Membership and proceedings of copyright arbitration royalty panels

(@) ComposiTioN oF CoPYRIGHT ARBITRATION RoYALTY PaneLs.—A copyright
arbitration royalty panel shall consist of 3 arbitrators selected by the Librarian of
Congress pursuant to subsection (b).

(b) SELecTioN oF ARBITRATION PaNEL.—Not later than 10 days after publication of a
notice in theFederal Registemitiating an arbitration proceeding under section 803,
and in accordance with procedures specified by the Register of Copyrights, the Librar-
ian of Congress shall, upon the recommendation of the Register of Copyrights, select 2
arbitrators from lists provided by professional arbitration associations. Qualifications
of the arbitrators shall include experience in conducting arbitration proceedings and
facilitating the resolution and settlement of disputes, and any qualifications which the
Librarian of Congress upon the recommendation of the Register of Copyrights, shall
adopt by regulation. The 2 arbitrators so selected shall, within 10 days after their selec-
tion, choose a third arbitrator from the same lists, who shall serve as the chairperson o
the arbitrators. If such 2 arbitrators fail to agree upon the selection of a third arbitrator,
the Librarian of Congress shall promptly select the third arbitrator. The Librarian of
Congress, upon the recommendation of the Register of Copyrights, shall adopt regula-
tions® regarding standards of conduct which shall govern arbitrators and the proceed-
ings under this chapter.

(c) AreiTrRATION ProCEEDINGS—COpyright arbitration royalty panels shall conduct
arbitration proceedings, subject to subchapter Il of chapter 5 of title 5, for the purpose

3 See title 37, Chapter Il of ti@@ode of Federal Regulations
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of making their determinations in carrying out the purposes set forth in section 801. The
arbitration panels shall act on the basis of a fully documented written record, prior
decisions of the Copyright Royalty Tribunal, prior copyright arbitration panel
determinations, and rulings by the Librarian of Congress under section 801(c). Any
copyright owner who claims to be entitled to royalties under section 111, 114, 116, or
119, any person entitled to a compulsory license under section 114(d), any person
entitled to a compulsory license under section 115, or any interested copyright party
who claims to be entitled to royalties under section 1006, may submit relevant
information and proposals to the arbitration panels in proceedings applicable to such
copyright owner or interested copyright party, and any other person participating in
arbitration proceedings may submit such relevant information and proposals to the
arbitration panel conducting the proceedings. In ratemaking proceedings, the parties to
the proceedings shall bear the entire cost thereof in such manner and proportion as the
arbitration panels shall direct. In distribution proceedings, the parties shall bear the cost
in direct proportion to their share of the distribution.

(d) PRocepures—Effective on the date of the enactment of the Copyright Royalty
Tribunal Reform Act of 1993, the Librarian of Congress shall adopt the rules and
regulations set forth in chapter 3 of title 37 of@wle of Federal Regulatiotsgovern
proceedings under this chapter. Such rules and regulations shall remain in effect unless
and until the Librarian, upon the recommendation of the Register of Copyrights, adopts
supplemental or superseding regulations under subchapter Il of chapter 5 of title 5.

(e) RerorTTOTHE LIBRARIAN OF CoNGRESS—Not later than 180 days after publication
of the notice in th&ederal Registemitiating an arbitration proceeding, the copyright
arbitration royalty panel conducting the proceeding shall report to the Librarian of
Congress its determination concerning the royalty fee or distribution of royalty fees, as
the case may be. Such report shall be accompanied by the written record, and shall set
forth the facts that the arbitration panel found relevant to its determination.

() AcTion By LiBrariAN oF ConcREss—Within 60 days after receiving the report of
a copyright arbitration royalty panel under subsection (e), the Librarian of Congress,
upon the recommendation of the Register of Copyrights, shall adopt or reject the
determination of the arbitration panel. The Librarian shall adopt the determination of the
arbitration panel unless the Librarian finds that the determination is arbitrary or contrary
to the applicable provisions of this title. If the Librarian rejects the determination of the
arbitration panel, the Librarian shall, before the end of that 60-day period, and after full
examination of the record created in the arbitration proceeding, issue an order setting the
royalty fee or distribution of fees, as the case may be. The Librarian shall cause to be
published in thé-ederal Registethe determination of the arbitration panel, and the
decision of the Librarian (including an order issued under the preceding sentence). The
Librarian shall also publicize such determination and decision in such other manner as
the Librarian considers appropriate. The Librarian shall also make the report of the
arbitration panel and the accompanying record available for public inspection and
copying.

(9) LpiciaL Review.—Any decision of the Librarian of Congress under subsection
() with respect to a determination of an arbitration panel may be appealed, by any
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aggrieved party who would be bound by the determination, to the United States Court
of Appeals for the District of Columbia Circuit, within 30 days after the publication of
the decision in thEederal Registerf no appeal is brought within such 30-day period,
the decision of the Librarian is final, and the royalty fee or determination with respect
to the distribution of fees, as the case may be, shall take effect as set forth in the decisior
The pendency of an appeal under this paragraph shall not relieve persons obligated t
make royalty payments under sections 111, 114, 115, 116, 118, 119, or 1003 who woulc
be affected by the determination on appeal to deposit the statement of account anc
royalty fees specified in those sections. The court shall have jurisdiction to modify or
vacate a decision of the Librarian only if it finds, on the basis of the record before the
Librarian, that the Librarian acted in an arbitrary manner. If the court modifies the
decision of the Librarian, the court shall have jurisdiction to enter its own determination
with respect to the amount or distribution of royalty fees and costs, to order the
repayment of any excess fees, and to order the payment of any underpaid fees, and tr
interest pertaining respectively thereto, in accordance with its final judgment. The court
may further vacate the decision of the arbitration panel and remand the case to the
Librarian for arbitration proceedings in accordance with subsection (c).

(h) ADMINISTRATIVE MATTERS.*—

(1) DEDUCTION OF COSTS OF LIBRARY OF CONGRESSAND COPYRIGHT OFFICE FROM
ROYALTY FEEs—The Librarian of Congress and the Register of Copyrights may, to
the extent not otherwise provided under this title, deduct from royalty fees deposited
or collected under this title the reasonable costs incurred by the Library of Congress
and the Copyright Office under this chapter. Such deduction may be made before the
fees are distributed to any copyright claimants. In addition, all funds made available
by an appropriations Act as offsetting collections and available for deductions under
this subsection shall remain available until expended. In ratemaking proceedings,
the reasonable costs of the Librarian of Congress and the Copyright Office shall be
borne by the parties to the proceedings as directed by the arbitration panels unde
subsection (c).

(2) PosITIONS REQUIRED FOR ADMINISTRATION OF COMPULSORY LICENSING.—Section
307 of the Legislative Branch Appropriations Act 1994, shall not apply to employee
positions in the Library of Congress that are required to be filled in order to carry out
section 111, 114, 115, 116, 118, or 119 or chapter 10.

§ 803. Institution and conclusion of proceedings

(a)(2) With respect to proceedings under section 801(b)(1) concerning the adjust-
ment of royalty rates as provided in sections 114, 115, and 116, and with respect to
proceedings under subparagraphs (A) and (D) of section 801(b)(2), during the calendatr
years specified in the schedule set forth in paragraphs (2), (3), (4), and (5), any owner
or user of a copyrighted work whose royalty rates are specified by this title, established
by the Copyright Royalty Tribunal before the date of the enactment of the Copyright
Royalty Tribunal Reform Act of 1993, or established by a copyright arbitration royalty

4Section 802(h) was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which replaced paragraph
D).
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panel after such date of enactment, may file a petition with the Librarian of Congress
declaring that the petitioner requests an adjustment of the rate. The Librarian of Con-
gress shall, upon the recommendation of the Register of Copyrights, make a determi-
nation as to whether the petitioner has such a significant interest in the royalty rate in
which an adjustment is requested. If the Librarian determines that the petitioner has
such a significant interest, the Librarian shall cause notice of this determination, with
the reasons therefor, to be published inRfbaeral Registertogether with the notice of
commencement of proceedings under this chapter.

(2) In proceedings under section 801(b)(2)(A) and (D), a petition described in
paragraph (1) may be filed during 1995 and in each subsequent fifth calendar year.

(3) In proceedings under section 801(b)(1) concerning the adjustment of roy-
alty rates as provided in section 115, a petition described in paragraph (1) may be
filed in 1997 and in each subsequent tenth calendar year or as prescribed in section
115(c)(3)(D).

(4)(A) In proceedings under section 801(b)(1) concerning the adjustment of
royalty rates as provided in section 116, a petition described in paragraph (1) may
be filed at any time within 1 year after negotiated licenses authorized by section
116 are terminated or expire and are not replaced by subsequent agreements.

(B) If a negotiated license authorized by section 116 is terminated or expires
and is not replaced by another such license agreement which provides permis-
sion to use a quantity of musical works not substantially smaller than the quan-
tity of such works performed on coin-operated phonorecord players during the
1-year period ending March 1, 1989, the Librarian of Congress shall, upon peti-
tion filed under paragraph (1) within 1 year after such termination or expiration,
convene a copyright arbitration royalty panel. The arbitration panel shall promptly
establish an interim royalty rate or rates for the public performance by means of
a coin-operated phonorecord player of non-dramatic musical works embodied
in phonorecords which had been subject to the terminated or expired negotiated
license agreement. Such rate or rates shall be the same as the last such rate or
rates and shall remain in force until the conclusion of proceedings by the arbi-
tration panel, in accordance with section 802, to adjust the royalty rates appli-
cable to such works, or until superseded by a new negotiated license agreement,
as provided in section 116(b).

(5) With respect to proceedings under section 801(b)(1) concerning the deter-
mination of reasonable terms and rates of royalty payments as provided in section
114, the Librarian of Congress shall proceed when and as provided by thatsection.
(b) With respect to proceedings under subparagraph (B) or (C) of section 801(b)(2),

following an event described in either of those subsections, any owner or user of a
copyrighted work whose royalty rates are specified by section 111, or by a rate estab-
lished by the Copyright Royalty Tribunal or the Librarian of Congress, may, within
twelve months, file a petition with the Librarian declaring that the petitioner requests

5 Section 803(a) was amended by the Digital Performance Right in Sound Recordings Act of November 1, 1995, Pub. L.
104-39, 109 Stat. 336, 349, which added at the end thereof paragraph (5). The amendatory Act also made conforming
amendments to sections 801(b)(1), 802(c), 802(g), 802(h)(2), 803(a)(1), and 803(a)(3).
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A

an adjustment of the rate. In this event the Librarian shall proceed as in subsection (a
of this section. Any change in royalty rates made by the Copyright Royalty Tribunal or
the Librarian of Congress pursuant to this subsection may be reconsidered in 1980,
1985, and each fifth calender year thereafter, in accordance with the provisions in sec-
tion 801(b)(2)(B) or (C), as the case may be.

(c) With respect to proceedings under section 801(b)(1), concerning the determina-
tion of reasonable terms and rates of royalty payments as provided in section 118, the
Librarian of Congress shall proceed when and as provided by that section.

(d) With respect to proceedings under section 801(b)(3) or (4), concerning the dis-
tribution of royalty fees in certain circumstances under section 111, 116, 119, or 1007,
the Librarian of Congress shall, upon a determination that a controversy exists con-
cerning such distribution, cause to be published ifr¢lokeral Registenotice of com-
mencement of proceedings under this chapter.
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CHAPTER 9
PROTECTION OF SEMICONDUCTOR CHIP PRODUCTS

Note: Title 17 of the United States Code was amended by the Act of November 8,
1984, Pub. L. 98-620, 98 Stat. 3347, 3356, which added to Title 17 Chapter 9
thereof, entitled “Protection of Semiconductor Chip Products.” The provisions of
Chapter 9 are not a part of the Copyright Law and are not reproduced herein. The
amendatory Act states that it may be cited as the “Semiconductor Chip Protection
Act of 1984.” Copies may be obtained free of charge from the Copyright Office.
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CHAPTER 10
DIGITAL AUDIO RECORDING DEVICES AND MEDIA *

SUBCHAPTER A—DEFINITIONS

Section
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SUBCHAPTER D—PROHIBITION ON CERTAIN
INFRINGEMENT ACTIONS, REMEDIES, AND ARBITRATION
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1010. Arbitration of certain diSPULES..........ccuvuviiiieieee e 138

§ 1001. Definitions
As used in this chapter, the following terms have the following meanings:

(1) A “digital audio copied recording” is a reproduction in a digital recording
format of a digital musical recording, whether that reproduction is made directly
from another digital musical recording or indirectly from a transmission.

(2) A “digital audio interface device” is any machine or device that is designed
specifically to communicate digital audio information and related interface data to
a digital audio recording device through a nonprofessional interface.

(3) A “digital audio recording device” is any machine or device of a type
commonly distributed to individuals for use by individuals, whether or not included

1 A new Chapter 10 was added by the Audio Home Recording Act of 1992, Pub. L. 102-563, 106 Stat. 4237.

Chapter 10 was subsequently amended by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107
Stat. 2304, 2312, which substituted “Librarian of Congress” in lieu of “Copyright Royalty Tribunal” where appropriate, and
made various related conforming amendments in sections 1004(a)(3), 1005, 1006(c), 1007, and 1010. The amendatory Act
states that “[a]ll royalty rates and all determinations with respect to the proportionate division of compulsory licensefees a
copyright claimants, whether made by the Copyright Royalty Tribunal, or by voluntary agreement, before the effective date set
forth in subsection (a) [December 17, 1993] shall remain in effect until modified by voluntary agreement or pursuant to the
amendments made by this Act.”
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with or as part of some other machine or device, the digital recording function of
which is designed or marketed for the primary purpose of, and that is capable of,
making a digital audio copied recording for private use, except for—
(A) professional model products, and
(B) dictation machines, answering machines, and other audio recording equip-
ment that is designed and marketed primarily for the creation of sound record-
ings resulting from the fixation of nonmusical sounds.

(4)(A) A “digital audio recording medium” is any material object in a form
commonly distributed for use by individuals, that is primarily marketed or most
commonly used by consumers for the purpose of making digital audio copied re-
cordings by use of a digital audio recording device.

(B) Such term does not include any material object—

(i) that embodies a sound recording at the time it is first distributed by the
importer or manufacturer; or

(ii) that is primarily marketed and most commonly used by consumers
either for the purpose of making copies of motion pictures or other audiovi-
sual works or for the purpose of making copies of nonmusical literary works,
including computer programs or data bases.

(5)(A) A “digital musical recording” is a material object—

() in which are fixed, in a digital recording format, only sounds, and
material, statements, or instructions incidental to those fixed sounds, if any,
and

(i) from which the sounds and material can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a machine or de-
vice.

(B) A “digital musical recording” does not include a material object—

(i) in which the fixed sounds consist entirely of spoken word recordings,
or

(ii) in which one or more computer programs are fixed, except that a
digital musical recording may contain statements or instructions constituting
the fixed sounds and incidental material, and statements or instructions to be
used directly or indirectly in order to bring about the perception, reproduc-
tion, or communication of the fixed sounds and incidental material.

(C) For purposes of this paragraph—

(i) a “spoken word recording” is a sound recording in which are fixed
only a series of spoken words, except that the spoken words may be accom-
panied by incidental musical or other sounds, and

(ii) the term “incidental” means related to and relatively minor by com-
parison.

(6) “Distribute” means to sell, lease, or assign a product to consumers in the
United States, or to sell, lease, or assign a product in the United States for ultimate
transfer to consumers in the United States.

(7) An “interested copyright party” is—
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(A) the owner of the exclusive right under section 106(1) of this title to
reproduce a sound recording of a musical work that has been embodied in a
digital musical recording or analog musical recording lawfully made under this
title that has been distributed,;

(B) the legal or beneficial owner of, or the person that controls, the right to
reproduce in a digital musical recording or analog musical recording a musical
work that has been embodied in a digital musical recording or analog musical
recording lawfully made under this title that has been distributed;

(C) a featured recording artist who performs on a sound recording that has
been distributed; or

(D) any association or other organization—

(i) representing persons specified in subparagraph (A), (B), or (C), or
(ii) engaged in licensing rights in musical works to music users on behalf
of writers and publishers.

(8) To “manufacture” means to produce or assemble a product in the United
States. A “manufacturer” is a person who manufactures.

(9) A “music publisher” is a person that is authorized to license the reproduction
of a particular musical work in a sound recording.

(10) A “professional model product” is an audio recording device that is de-
signed, manufactured, marketed, and intended for use by recording professionals in
the ordinary course of a lawful business, in accordance with such requirements as
the Secretary of Commerce shall establish by regulation.

(11) The term “serial copying” means the duplication in a digital format of a
copyrighted musical work or sound recording from a digital reproduction of a digital
musical recording. The term “digital reproduction of a digital musical recording”
does not include a digital musical recording as distributed, by authority of the
copyright owner, for ultimate sale to consumers.

(12) The “transfer price” of a digital audio recording device or a digital audio
recording medium—

(A) is, subject to subparagraph (B)—

(i) in the case of an imported product, the actual entered value at United

States Customs (exclusive of any freight, insurance, and applicable duty), and

(ii) in the case of a domestic product, the manufacturer’s transfer price

(FOB the manufacturer, and exclusive of any direct sales taxes or excise taxes

incurred in connection with the sale); and

(B) shall, in a case in which the transferor and transferee are related entities
or within a single entity, not be less than a reasonable arms-length price under
the principles of the regulations adopted pursuant to section 482 of the Internal
Revenue Code of 1986, or any successor provision to such section.

(13) A “writer” is the composer or lyricist of a particular musical work.
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§ 1002. Incorporation of copying controls

(a) RroHiBITION ON IMPORTATION, MANUFACTURE, AND DisTRIBUTION.—NO person shall
import, manufacture, or distribute any digital audio recording device or digital audio
interface device that does not conform to—

(1) the Serial Copy Management System;

(2) a system that has the same functional characteristics as the Serial Copy
Management System and requires that copyright and generation status information
be accurately sent, received, and acted upon between devices using the system’s
method of serial copying regulation and devices using the Serial Copy Manage-
ment System; or

(3) any other system certified by the Secretary of Commerce as prohibiting
unauthorized serial copying.

(b) DeveLorMENT oF VERIFICATION PRocEDURE—The Secretary of Commerce shall
establish a procedure to verify, upon the petition of an interested party, that a system
meets the standards set forth in subsection (a)(2).

(c) ProHiBITION ON CIRCUMVENTION OF THE SysTEM.—NO person shall import, manu-
facture, or distribute any device, or offer or perform any service, the primary purpose or
effect of which is to avoid, bypass, remove, deactivate, or otherwise circumvent any
program or circuit which implements, in whole or in part, a system described in sub-
section (a).

(d) EncobpING oF INFORMATION ON DiciTAL MusicAL RECORDINGS—

(1) ProHiBITION ON ENCODING INACCURATE INFORMATION.—NO person shall en-
code a digital musical recording of a sound recording with inaccurate information
relating to the category code, copyright status, or generation status of the source
material for the recording.

(2) Encobing oF CopYRIGHT Status NoT ReQuIRED.—Nothing in this chapter re-
quires any person engaged in the importation or manufacture of digital musical
recordings to encode any such digital musical recording with respect to its copy-
right status.

(e) INFORMATION ACCOMPANYING TRANSMISSIONIN DIGITAL FORMAT.—ANY person who
transmits or otherwise communicates to the public any sound recording in digital for-
mat is not required under this chapter to transmit or otherwise communicate the infor-
mation relating to the copyright status of the sound recording. Any such person who
does transmit or otherwise communicate such copyright status information shall trans-
mit or communicate such information accurately.

§ 1003. Obligation to make royalty payments

(a) ProHiBITION ON IMPORTATION AND MANUFACTURE.—NO person shall import into
and distribute, or manufacture and distribute, any digital audio recording device or
digital audio recording medium unless such person records the notice specified by this
section and subsequently deposits the statements of account and applicable royalty
payments for such device or medium specified in section 1004.

(b) FuinG oF NoTice.—The importer or manufacturer of any digital audio recording
device or digital audio recording medium, within a product category or utilizing a tech-

132 Copyright Lawf theUnited States



Digital Audio Recording Devices and Media 81004

nology with respect to which such manufacturer or importer has not previously filed a
notice under this subsection, shall file with the Register of Copyrights a notice with
respect to such device or medium, in such form and content as the Register shall pre
scribe by regulation.

(c) FLING oF QUARTERLY AND ANNUAL STATEMENTS OF ACCOUNT.—

(1) GeneraLLY.—AnNy importer or manufacturer that distributes any digital au-
dio recording device or digital audio recording medium that it manufactured or
imported shall file with the Register of Copyrights, in such form and content as the
Register shall prescribe by regulation, such quarterly and annual statements of ac-:
count with respect to such distribution as the Register shall prescribe by regulation.

(2) CerTIFICATION, VERIFICATION, AND CONFIDENTIALTY .—Each such statement shall
be certified as accurate by an authorized officer or principal of the importer or
manufacturer. The Register shall issue regulations to provide for the verification
and audit of such statements and to protect the confidentiality of the information
contained in such statements. Such regulations shall provide for the disclosure, in
confidence, of such statements to interested copyright parties.

(3) RovaLty Payments.—Each such statement shall be accompanied by the roy-
alty payments specified in section 1004.

§ 1004. Royalty payments
(a) DaiTAL Aubio RecoRDING DEVICES.—

(1) AmounT oF PaymENT.—The royalty payment due under section 1003 for each
digital audio recording device imported into and distributed in the United States, or
manufactured and distributed in the United States, shall be 2 percent of the transfel
price. Only the first person to manufacture and distribute or import and distribute
such device shall be required to pay the royalty with respect to such device.

(2) CaLcuraTioN For Devices DisTRIBUTED WiTH OTHER Devices—With respect
to a digital audio recording device first distributed in combination with one or more
devices, either as a physically integrated unit or as separate components, the royalty
payment shall be calculated as follows:

(A) If the digital audio recording device and such other devices are part of a
physically integrated unit, the royalty payment shall be based on the transfer
price of the unit, but shall be reduced by any royalty payment made on any digital
audio recording device included within the unit that was not first distributed in
combination with the unit.

(B) If the digital audio recording device is not part of a physically integrated
unit and substantially similar devices have been distributed separately at any
time during the preceding 4 calendar quarters, the royalty payment shall be basec
on the average transfer price of such devices during those 4 quarters.

(C) If the digital audio recording device is not part of a physically integrated
unit and substantially similar devices have not been distributed separately at any
time during the preceding 4 calendar quarters, the royalty payment shall be basec
on a constructed price reflecting the proportional value of such device to the
combination as a whole.
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(3) Limits on RovaLties.—Notwithstanding paragraph (1) or (2), the amount of
the royalty payment for each digital audio recording device shall not be less than $1
nor more than the royalty maximum. The royalty maximum shall be $8 per device,
except that in the case of a physically integrated unit containing more than 1 digital
audio recording device, the royalty maximum for such unit shall be $12. During the
6th year after the effective date of this chapter, and not more than once each year
thereafter, any interested copyright party may petition the Librarian of Congress to
increase the royalty maximum and, if more than 20 percent of the royalty payments
are at the relevant royalty maximum, the Librarian of Congress shall prospectively
increase such royalty maximum with the goal of having no more than 10 percent of
such payments at the new royalty maximum; however the amount of any such in-
crease as a percentage of the royalty maximum shall in no event exceed the percent-
age increase in the Consumer Price Index during the period under review.
(b) DicitaL Aubio RecorbiNg MEDIA.—The royalty payment due under section 1003
for each digital audio recording medium imported into and distributed in the United
States, or manufactured and distributed in the United States, shall be 3 percent of the
transfer price. Only the first person to manufacture and distribute or import and distrib-
ute such medium shall be required to pay the royalty with respect to such medium.

§ 1005. Deposit of royalty payments and deduction of expenses

The Register of Copyrights shall receive all royalty payments deposited under this chapter
and, after deducting the reasonable costs incurred by the Copyright Office under this chap-
ter, shall deposit the balance in the Treasury of the United States as offsetting receipts, in
such manner as the Secretary of the Treasury directs. All funds held by the Secretary of the
Treasury shall be invested in interest-bearing United States securities for later distribution
with interest under section 1007. The Register may, in the Register’s discretion, 4 years
after the close of any calendar year, close out the royalty payments account for that calen-
dar year, and may treat any funds remaining in such account and any subsequent deposits
that would otherwise be attributable to that calendar year as attributable to the succeeding
calendar year.

§ 1006. Entitlement to royalty payments
(a) INTEReSTED CoPYRIGHT PARTIES.—The royalty payments deposited pursuant to
section 1005 shall, in accordance with the procedures specified in section 1007, be
distributed to any interested copyright party—
(1) whose musical work or sound recording has been—
(A) embodied in a digital musical recording or an analog musical recording
lawfully made under this title that has been distributed, and
(B) distributed in the form of digital musical recordings or analog musical
recordings or disseminated to the public in transmissions, during the period to
which such payments pertain; and
(2) who has filed a claim under section 1007.
(b) ALLocaTioN oF RovaLTy PaymeENTs To GRoups—The royalty payments shall be
divided into 2 funds as follows:
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(1) THE Sounp RecorbingsFunp.—66 2/3 percent of the royalty payments shall
be allocated to the Sound Recordings Fund. 2 5/8 percent of the royalty payments
allocated to the Sound Recordings Fund shall be placed in an escrow account man
aged by an independent administrator jointly appointed by the interested copyright
parties described in section 1001(7)(A) and the American Federation of Musicians
(or any successor entity) to be distributed to nonfeatured musicians (whether or not
members of the American Federation of Musicians or any successor entity) who
have performed on sound recordings distributed in the United States. 1 3/8 percent
of the royalty payments allocated to the Sound Recordings Fund shall be placed in
an escrow account managed by an independent administrator jointly appointed by
the interested copyright parties described in section 1001(7)(A) and the American
Federation of Television and Radio Artists (or any successor entity) to be distrib-
uted to nonfeatured vocalists (whether or not members of the American Federation
of Television and Radio Artists or any successor entity) who have performed on
sound recordings distributed in the United States. 40 percent of the remaining roy-
alty payments in the Sound Recordings Fund shall be distributed to the interested
copyright parties described in section 1001(7)(C), and 60 percent of such remain-
ing royalty payments shall be distributed to the interested copyright parties de-
scribed in section 1001(7)(A).
(2) THE MusicaL WoRks FUND.—

(A) 33 1/3 percent of the royalty payments shall be allocated to the Musical
Works Fund for distribution to interested copyright parties described in section
1001(7)(B).

(B) (i) Music publishers shall be entitled to 50 percent of the royalty pay-
ments allocated to the Musical Works Fund.

(ii) Writers shall be entitled to the other 50 percent of the royalty pay-
ments allocated to the Musical Works Fund.

(C) ALLOCATION OF ROYALTY PAYMENTS WITHIN GRouPs—If all interested copy-
right parties within a group specified in subsection (b) do not agree on a volun-
tary proposal for the distribution of the royalty payments within each group, the
Librarian of Congress shall convene a copyright arbitration royalty panel which
shall, pursuant to the procedures specified under section 1007(c), allocate roy-
alty payments under this section based on the extent to which, during the rel-
evant period—

(1) for the Sound Recordings Fund, each sound recording was distributed in the
form of digital musical recordings or analog musical recordings; and

(2) for the Musical Works Fund, each musical work was distributed in the form
of digital musical recordings or analog musical recordings or disseminated to the
public in transmissions.
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§ 1007. Procedures for distributing royalty payment%

(a) FLING oF CLAIMS AND NEGOTIATIONS.—

(1) Rune orF CLaivs.—During the first 2 months of each calendar year after
calendar year 1992, every interested copyright party seeking to receive royalty
payments to which such party is entitled under section 1006 shall file with the
Librarian of Congress a claim for payments collected during the preceding year in
such form and manner as the Librarian of Congress shall prescribe by regulation.

(2) NecoTiaTions—Notwithstanding any provision of the antitrust laws, for pur-
poses of this section interested copyright parties within each group specified in
section 1006(b) may agree among themselves to the proportionate division of roy-
alty payments, may lump their claims together and file them jointly or as a single
claim, or may designate a common agent, including any organization described in
section 1001(7)(D), to negotiate or receive payment on their behalf; except that no
agreement under this subsection may modify the allocation of royalties specified in
section 1006(b).

(b) DisTRIBUTION OF PAYMENTS IN THE ABSENCEOF A DispuTE—After the period estab-
lished for the filing of claims under subsection (a), in each year after 1992, the Librar-
ian of Congress shall determine whether there exists a controversy concerning the dis-
tribution of royalty payments under section 1006(c). If the Librarian of Congress deter-
mines that no such controversy exists, the Librarian of Congress shall, within 30 days
after such determination, authorize the distribution of the royalty payments as set forth
in the agreements regarding the distribution of royalty payments entered into pursuant
to subsection (a), after deducting its reasonable administrative costs under this section.

(c) ResoLuTion oF Disputes—If the Librarian of Congress finds the existence of a
controversy, the Librarian shall, pursuant to chapter 8 of this title, convene a copyright
arbitration royalty panel to determine the distribution of royalty payments. During the
pendency of such a proceeding, the Librarian of Congress shall withhold from distribu-
tion an amount sufficient to satisfy all claims with respect to which a controversy ex-
ists, but shall, to the extent feasible, authorize the distribution of any amounts that are
not in controversy. The Librarian of Congress shall, before authorizing the distribution
of such royalty payments, deduct the reasonable administrative costs incurred by the
Librarian under this section.

§ 1008. Prohibition on certain infringement actions

No action may be brought under this title alleging infringement of copyright based on
the manufacture, importation, or distribution of a digital audio recording device, a digital
audio recording medium, an analog recording device, or an analog recording medium, or
based on the noncommercial use by a consumer of such a device or medium for making
digital musical recordings or analog musical recordings.

2 Section 1007 was amended by the Act of November 13, 1997, Pub. L. 105-80, 111 Stat. 1529, which, in subsection (a)(1),
struck “the calendar year in which this chapter takes effect” and inserted “calendar year 1992”, and, in subsectiortiig, struck
year in which this section takes effect” and inserted “1992”, and also in subsection (b), struck “Within 30 days affestin the
sentence and inserted “After”.
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§ 1009. Civil remedies

(a) GviL AcTions.—Any interested copyright party injured by a violation of section
1002 or 1003 may bring a civil action in an appropriate United States district court
against any person for such violation.

(b) OrHer CiviL AcTions.—Any person injured by a violation of this chapter may
bring a civil action in an appropriate United States district court for actual damages
incurred as a result of such violation.

(c) Powersor THE CourT.—In an action brought under subsection (a), the court—

(1) may grant temporary and permanent injunctions on such terms as it deems
reasonable to prevent or restrain such violation;

(2) in the case of a violation of section 1002, or in the case of an injury resulting
from a failure to make royalty payments required by section 1003, shall award
damages under subsection (d);

(3) inits discretion may allow the recovery of costs by or against any party other
than the United States or an officer thereof; and

(4) in its discretion may award a reasonable attorney’s fee to the prevailing
party.

(d) AwARD oF DAMAGES.—

(1) DamAGESs FoR SecTion 10020R 1003 MOLATIONS.—

(A) ACTUAL DAMAGES.—

() In an action brought under subsection (a), if the court finds that a
violation of section 1002 or 1003 has occurred, the court shall award to the
complaining party its actual damages if the complaining party elects such
damages at any time before final judgment is entered.

(i) In the case of section 1003, actual damages shall constitute the royalty
payments that should have been paid under section 1004 and deposited unde
section 1005. In such a case, the court, in its discretion, may award an
additional amount of not to exceed 50 percent of the actual damages.

(B) STATUTORY DAMAGES FOR SECTION 1002VIOLATIONS.—

(i) Device.—A complaining party may recover an award of statutory dam-
ages for each violation of section 1002(a) or (c) in the sum of not more than
$2,500 per device involved in such violation or per device on which a service
prohibited by section 1002(c) has been performed, as the court considers
just.

(i) DicITAL MusicAL RECORDING—A complaining party may recover an
award of statutory damages for each violation of section 1002(d) in the sum
of not more than $25 per digital musical recording involved in such viola-
tion, as the court considers just.

(iii) T ransmission—A complaining party may recover an award of dam-
ages for each transmission or communication that violates section 1002(e) in
the sum of not more than $10,000, as the court considers just.

(2) RepeaTeEDVIOLATIONS.—IN any case in which the court finds that a person has
violated section 1002 or 1003 within 3 years after a final judgment against that
person for another such violation was entered, the court may increase the award of
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damages to not more than double the amounts that would otherwise be awarded

under paragraph (1), as the court considers just.

(3) INNocENT VioLATIONS oF SecTioN 1002.—The court in its discretion may re-
duce the total award of damages against a person violating section 1002 to a sum of
not less than $250 in any case in which the court finds that the violator was not
aware and had no reason to believe that its acts constituted a violation of section
1002.

(e) PrymenTt orF Damaces.—AnNy award of damages under subsection (d) shall be
deposited with the Register pursuant to section 1005 for distribution to interested copy-
right parties as though such funds were royalty payments made pursuant to section
10083.

(f) ImPounpING OF ARrTiICLES.—AL any time while an action under subsection (a) is
pending, the court may order the impounding, on such terms as it deems reasonable, of
any digital audio recording device, digital musical recording, or device specified in
section 1002(c) that is in the custody or control of the alleged violator and that the court
has reasonable cause to believe does not comply with, or was involved in a violation of,
section 1002.

(9) RemEDIAL MobiFicaTioN AND DeEsTRucTION oF ARTICLES.—In an action brought
under subsection (a), the court may, as part of a final judgment or decree finding a
violation of section 1002, order the remedial modification or the destruction of any
digital audio recording device, digital musical recording, or device specified in section
1002(c) that—

(1) does not comply with, or was involved in a violation of, section 1002, and

(2) is in the custody or control of the violator or has been impounded under
subsection (f).

§ 1010. Arbitration of certain disputes

(a) Soreor ArBITRATION.—Before the date of first distribution in the United States
of a digital audio recording device or a digital audio interface device, any party manu-
facturing, importing, or distributing such device, and any interested copyright party
may mutually agree to binding arbitration for the purpose of determining whether such
device is subject to section 1002, or the basis on which royalty payments for such
device are to be made under section 1003.

(b) INnmiATION OF ARBITRATION ProCEEDINGS—Parties agreeing to such arbitration
shall file a petition with the Librarian of Congress requesting the commencement of an
arbitration proceeding. The petition may include the names and qualifications of po-
tential arbitrators. Within 2 weeks after receiving such a petition, the Librarian of Con-
gress shall cause notice to be published irFdueral Registeof the initiation of an
arbitration proceeding. Such notice shall include the names and qualifications of 3
arbitrators chosen by the Librarian of Congress from a list of available arbitrators ob-
tained from the American Arbitration Association or such similar organization as the
Librarian of Congress shall select, and from potential arbitrators listed in the parties”
petition. The arbitrators selected under this subsection shall constitute an Arbitration
Panel.
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(c) Srar oF JubiciAL Proceebings—ANYy civil action brought under section 1009
against a party to arbitration under this section shall, on application of one of the par-
ties to the arbitration, be stayed until completion of the arbitration proceeding.

(d) AreiTRATION ProceepiNg—The Arbitration Panel shall conduct an arbitration
proceeding with respect to the matter concerned, in accordance with such procedure:
as it may adopt. The Panel shall act on the basis of a fully documented written record.
Any party to the arbitration may submit relevant information and proposals to the Panel.
The parties to the proceeding shall bear the entire cost thereof in such manner anc
proportion as the Panel shall direct.

(e) ReporTTO THE LIBRARIAN OF CoNgREss—Not later than 60 days after publication
of the notice under subsection (b) of the initiation of an arbitration proceeding, the
Arbitration Panel shall report to the Librarian of Congress its determination concerning
whether the device concerned is subject to section 1002, or the basis on which royalty
payments for the device are to be made under section 1003. Such report shall be
accompanied by the written record, and shall set forth the facts that the Panel found
relevant to its determination.

(f) AcTion By THE LiBRARIAN OF CoNgRESs—Within 60 days after receiving the report
of the Arbitration Panel under subsection (e), the Librarian of Congress shall adopt or
reject the determination of the Panel. The Librarian of Congress shall adopt the
determination of the Panel unless the Librarian of Congress finds that the determination
is clearly erroneous. If the Librarian of Congress rejects the determination of the Panel,
the Librarian of Congress shall, before the end of that 60-day period, and after full
examination of the record created in the arbitration proceeding, issue an order setting
forth the Librarian’s decision and the reasons therefor. The Librarian of Congress shall
cause to be published in thederal Registethe determination of the Panel and the
decision of the Librarian of Congress under this subsection with respect to the
determination (including any order issued under the preceding sentence).

(9) LipiciaL Review.—Any decision of the Librarian of Congress under subsection
(f) with respect to a determination of the Arbitration Panel may be appealed, by a party
to the arbitration, to the United States Court of Appeals for the District of Columbia
Circuit, within 30 days after the publication of the decision irfFgaeral RegisterThe
pendency of an appeal under this subsection shall not stay the decision of the Librariar
of Congress. The court shall have jurisdiction to modify or vacate a decision of the
Librarian of Congress only if it finds, on the basis of the record before the Librarian of
Congress, that the Arbitration Panel or the Librarian of Congress acted in an arbitrary
manner. If the court modifies the decision of the Librarian of Congress, the court shall
have jurisdiction to enter its own decision in accordance with its final judgment. The
court may further vacate the decision of the Librarian of Congress and remand the case
for arbitration proceedings as provided in this section.
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CHAPTER 11
SOUND RECORDINGS AND MUSIC VIDEOS!

Section
1101. Unauthorized fixation and trafficking in sound
recordings and MUSIC VIAEOS........ccceeeiieiiiiiiiieiiiece e e e 141

§ 1101. Unauthorized fixation and trafficking in sound recordings and music
videos

(a) WnauTHORIZED AcTs.—Anyone who, without the consent of the performer or
performers involved—

(1) fixes the sounds or sounds and images of a live musical performance in a
copy or phonorecord, or reproduces copies or phonorecords of such a performance
from an unauthorized fixation,

(2) transmits or otherwise communicates to the public the sounds or sounds and
images of a live musical performance, or

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to rent,
or traffics in any copy or phonorecord fixed as described in paragraph (1), regard-
less of whether the fixations occurred in the United States, shall be subject to the
remedies provided in sections 502 through 505, to the same extent as an infringer of
copyright.

(b) Derinimion.—As used in this section, the term “traffic in” means transport, transfer,
or otherwise dispose of, to another, as consideration for anything of value, or make or
obtain control of with intent to transport, transfer, or dispose of.

(c) ArpLicaBiLITY.—This section shall apply to any act or acts that occur on or after
the date of the enactment of the Uruguay Round Agreements Act.

(d) Srate Law Not PreempTER—NOthing in this section may be construed to annul
or limit any rights or remedies under the common law or statutes of any State.

1 A new Chapter 11 was added by the Uruguay Round Agreements Act of December 8, 1994, Pub. L. 103-465, 108 Stat.
4809, 4974.
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TRANSITIONAL AND SUPPLEMENTARY PROVISIONS
TO THE COPYRIGHT ACT OF 1976*

Sec. 102. This Act becomes effective on January 1, 1978, except as otherwise ex-
pressly provided by this Act, including provisions of the first section of this Act. The
provisions of sections 118, 304(b), and chapter 8 of title 17, as amended by the first section
of this Act, take effect upon enactment of this Act.

Sec. 103. This Act does not provide copyright protection for any work that goes into
the public domain before January 1, 1978. The exclusive rights, as provided by section 106
of title 17 as amended by the first section of this Act, to reproduce a work in phonorecords
and to distribute phonorecords of the work, do not extend to any nondramatic musical
work copyrighted before July 1, 1909.

Sec. 104. All proclamations issued by the President under section 1(e)or 9(b) of title 17
as it existed on December 31, 1977, or under previous copyright statutes of the United
States, shall continue in force until terminated, suspended, or revised by the President.

Sec. 105.

(a) (1) Section 505 of title 44 is amended to read as follows:

“8§ 505. Sale of duplicate plates

“The Public Printer shall sell, under regulations of the Joint Committee on Printing
to persons who may apply, additional or duplicate stereotype or electrotype plates from
which a Government publication is printed, at a price not to exceed the cost of compo-
sition, the metal, and making to the Government, plus 10 per centum, and the full
amount of the price shall be paid when the order is filed.”.

(2) The item relating to section 505 in the sectional analysis at the beginning of
chapter 5 of title 44, is amended to read as follows:

“505. Sale of duplicate plates.”.
(b) Section 2113 of title 44 is amended to read as follows:

“§ 2113. Limitation on liability

“When letters and other intellectual productions (exclusive of patented material,
published works under copyright protection, and unpublished works for which
copyright registration has been made) come into the custody or possession of the
Administrator of General Services, the United States or its agents are not liable for
infringement of copyright or analogous rights arising out of use of the materials for
display, inspection, research, reproduction, or other purposes.”.

(c) In section 1498(b) of title 28, the phrase “section 101(b) of title 17" is amended
to read “section 504(c) of title 17”.

! Enacted as sections 102 to 115, inclusive, of the Act of October 19, 1976, Pub. L. 94-553, 90 Stat. 2541. Section 101 of
that Act amended in its entirety title 17 of the United States Code, entitled “Copyrights.” The section numbers of the Act of
October 19, 1976, are to be distinguished from the section numbers of title 17 of the United States Code.
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(d) Section 543(a)(4) of the Internal Revenue Code of 1954, as amended, is amende:
by striking out “(other than by reason of section 2 or 6 thereof)”.

(e) Section 3202(a) of title 39 is amended by striking out clause (5). Section 3206
of title 39 is amended by deleting the words “subsections (b) and(c)” and inserting
“subsection (b)” in subsection (a), and by deleting subsection (c). Section 3206(d) is
renumbered (c).

(f) Subsection (a) of section 290e of title 15 is amended by deleting the phrase
“section 8” and inserting in lieu thereof the phrase “section 105"

(g) Section 131 of title 2 is amended by deleting the phrase “deposit to secure
copyright,” and inserting in lieu thereof the phrase “acquisition of material under the
copyright law,”.

Sec. 106. In any case where, before January 1, 1978, a person has lawfully made part
of instruments serving to reproduce mechanically a copyrighted work under the compul-
sory license provisions of section 1(e) of title 17 as it existed on December 31, 1977, suct
person may continue to make and distribute such parts embodying the same mechanic:
reproduction without obtaining a new compulsory license under the terms of section 115
of title 17 as amended by the first section of this Act. However, such parts made on or after
January 1, 1978, constitute phonorecords and are otherwise subject to the provisions ¢
said section 115.

Sec. 107. In the case of any work in which an ad interim copyright is subsisting or is
capable of being secured on December 31, 1977, under section 22 of title 17 as it existe
on that date, copyright protection is hereby extended to endure for the term or terms pro-
vided by section 304 of title 17 as amended by the first section of this Act.

Sec. 108. The notice provisions of sections 401 through 403 of title 17 as amended by
the first section of this Act apply to all copies or phonorecords publicly distributed on or
after January 1, 1978. However, in the case of a work published before January 1, 1978
compliance with the notice provisions of title 17 either as it existed on December 31, 1977,
or as amended by the first section of this Act, is adequate with respect to copies publicly
distributed after December 31, 1977.

Sec. 109. The registration of claims to copyright for which the required deposit, appli-
cation, and fee were received in the Copyright Office before January 1, 1978, and the
recordation of assignments of copyright or other instruments received in the Copyright
Office before January 1, 1978, shall be made in accordance with title 17 as it existed on
December 31, 1977.

Sec. 110. The demand and penalty provisions of section 14 of title 17 as it existed on
December 31, 1977, apply to any work in which copyright has been secured by publica-
tion with notice of copyright on or before that date, but any deposit and registration made
after that date in response to a demand under that section shall be made in accordance wi
the provisions of title 17 as amended by the first section of this Act.

Sec. 111. Section 2318 of title 18 of the United States Code is amended to read as
follows:?

m of title 18 of the United States Code was amended by the Act of May 24, 1982, Pub. L. 97-180, 96 Stat. 91,
which also added a new section 2319. Section 2318 was further amended by the Act of July 2, 1996, Pub. L. 104-153, 110 Sta

1386, which substituted a new section caption containing reference to computer programs, documentation, or packaging, mad
related conforming amendments, and added a new paragraph (4) to subsection (c).
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§ 2318. Trafficking in counterfeit labels for phonorecords, copies of computer
programs or computer program documentation or packaging, and copies of
motion pictures or other audiovisual works, and trafficking in counterfeit
computer program documentation or packaging.

(a) Whoever, in any of the circumstances described in subsection (c) of this section,
knowingly traffics in a counterfeit label affixed or designed to be affixed to a phonorecord,
or a copy of a computer program or documentation or packaging for a computer pro-
gram, or a copy of a motion picture or other audiovisual work, and whoever, in any of
the circumstances described in subsection (c) of this section, knowingly traffics in coun-
terfeit documentation or packaging for a computer program, shall be fined not more
than $250,000 or imprisoned for not more than five years, or both.

(b) As used in this section—

(1) the term “counterfeit label” means an identifying label or container that
appears to be genuine, but is not;

(2) the term “traffic” means to transport, transfer or otherwise dispose of, to
another, as consideration for anything of value or to make or obtain control of with
intent to so transport, transfer or dispose of; and

(3) the terms “copy”, “phonorecord”, “motion picture”, “computer program”,
and “audiovisual work” have, respectively, the meanings given those terms in sec-
tion 101 (relating to definitions) of title 17.

(c) The circumstances referred to in subsection (a) of this section are—

(1) The offense is committed within the special maritime and territorial juris-
diction of the United States; or within the special aircraft jurisdiction of the United
States (as defined in section 101 of the Federal Aviation Act of 1958);

(2) the mail or a facility of interstate or foreign commerce is used or intended to
be used in the commission of the offense;

(3) the counterfeit label is affixed to or encloses, or is designed to be affixed to
or enclose, a copy of a copyrighted computer program or copyrighted
documentation or packaging for a computer program, a copyrighted motion picture
or other audiovisual work, or a phonorecord of a copyrighted sound recording; or

(4) the counterfeited documentation or packaging for a computer program is
copyrighted.

(d) When any person is convicted of any violation of subsection (a), the court in its
judgment of conviction shall in addition to the penalty therein prescribed, order the
forfeiture and destruction or other disposition of all counterfeit labels and all articles to
which counterfeit labels have been affixed or which were intended to have had such
labels affixed.

(e) Except to the extent they are inconsistent with the provisions of this title, all
provisions of section 509, title 17, United States Code, are applicable to violations of
subsection (a).
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§ 2319. Criminal infringement of a copyright

(a) Whoever violates section 506(a) (relating to criminal offenses) of title 17 shall
be punished as provided in subsections (b) and (c) of this section and such penaltie:
shall be in addition to any other provisions of title 17 or any other law.

(b) Any person who commits an offense under section 506 (a) (1) of title 17 of this
section—

(2) shall be imprisoned not more than 5 years, or fined in the amount set forth in
this title, or both, if the offense consists of the reproduction or distribution, includ-
ing by electronic means, during any 180-day period, of at least 10 copies or
phonorecords, of 1 or more copyrighted works, which have a total retail value of
more than $2,500;

(2) shall be imprisoned not more than 10 years, or fined in the amount set forth
in this title, or both, if the offense is a second or subsequent offense under para-
graph (1); and

(3) shall be imprisoned not more than 1 year, or fined in the amount set forth in
this title, or both, in any other case.

(c) Any person who commits an offense under section 506(a)(2) of title 17, United
States Code—

(2) shall be imprisoned not more than 3 years, or fined in the amount set forth in
this title, or both, if the offense consists of the reproduction or distribution of 10 or
more copies or phonorecords of 1 or more copyrighted works, which have a total
retail value of $2,500 or more;

(2) shall be imprisoned not more than 6 years, or fined in the amount set forth in
this title, or both, if the offense is a second or subsequent offense under paragrapt
(2); and

(3) shall be imprisoned not more than 1 year, or fined in the amount set forth in
this title, or both, if the offense consists of the reproduction or distribution of 1 or
more copies or phonorecords of 1 or more copyrighted works, which have a total
retail value of more than $1,000.

(d) (1) During preparation of the presentence report pursuant to Rule 32(c) of the
Federal Rules of Criminal Procedure, victims of the offense shall be permitted to sub-
mit, and the probation officer shall receive, a victim impact statement that identifies the
victim of the offense and the extent and scope of the injury and loss suffered by the
victim, including the estimated economic impact of the offense on that victim.

3 Section 2319 of title 18, United States Code, was amended by the Act of December 16, 1997, Pub. L. 105-147, 111 Stat.
2678, in the following particulars: (1) in subsection (a) by replacing “subsection (b)” with “subsections (b) and (c)”; (2) in
subsection (b), in the matter preceding paragraph (1), by replacing “subsection (a) of this section” with “section 506(a)(1) of
title 177; (3) in paragraph (1) of subsection (b), by inserting “including by electronic means” and replacing “with duetail va
of more than $2,500” with “which have a total retail value of more than $2,500”; and (4) by redesignating subsection (c) as
subsection (e), and adding new subsections (c) and (d). The amendatory act also directed the United States Sentencin
Commission to “ensure that the applicable guideline range for a defendant convicted of a crime against intellectuaigroperty...
sufficiently stringent to deter such a crime” and to “ensure that the guidelines provide for consideration of the retad value
quantity of the items with respect to which the crime against intellectual property was committed.” Section 2319 of title 18,
United States Code, was earlier amended by the Act of October 28, 1992, Pub. L. 102-561. 106 Stat. 4233, which substitutec
a new subsection (b), and made certain conforming amendments in paragraphs (1) and (2) of subsection (c). As provided ir

section 3571 ff. of title 18, United States Code, the maximum fine for an individual who has been found guilty of an offense is
$250,000; the maximum fine for an organization that has been found guilty of an offense is $500,000.
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(2) Persons permitted to submit victim impact statements shall include—
(A) producers and sellers of legitimate works affected by conduct involved
in the offense;
(B) holders of intellectual property rights in such works; and
(C) the legal representatives of such producers, sellers, and holders.
(e) As used in this section—
(2) the terms “phonorecord” and “copies” have, respectively, the meanings set
forth in section 101 (relating to definitions) of title 17; and
(2) the terms “reproduction” and “distribution” refer to the exclusive rights of a
copyright owner under clauses (1) and (3) respectively of section 106 (relating to
exclusive rights in copyrighted works), as limited by sections 107 through 120, of
title 17.

§ 2319A. Unauthorized fixation of and trafficking in sound recordings and
music videos of live musical performancés

(a) O-rense—Whoever, without the consent of the performer or performers in-
volved, knowingly and for purposes of commercial advantage or private financial gain—

(1) fixes the sounds or sounds and images of a live musical performance in a
copy or phonorecord, or reproduces copies or phonorecords of such a performance
from an unauthorized fixation;

(2) transmits or otherwise communicates to the public the sounds or sounds and
images of a live musical performance; or

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to rent,
or traffics in any copy or phonorecord fixed as described in paragraph (1), regard-
less of whether the fixations occurred in the United States; shall be imprisoned for
not more than 5 years or fined in the amount set forth in this title, or both, or if the

offense is a second or subsequent offense, shall be imprisoned for not more than 10

years or fined in the amount set forth in this title, or both.

(b) ForrEITUREAND DEsTRucTION—When a person is convicted of a violation of
subsection (a), the court shall order the forfeiture and destruction of any copies or
phonorecords created in violation thereof, as well as any plates, molds, matrices, mas-
ters, tapes, and film negatives by means of which such copies or phonorecords may be
made. The court may also, in its discretion, order the forfeiture and destruction of any
other equipment by means of which such copies or phonorecords may be reproduced,
taking into account the nature, scope, and proportionality of the use of the equipment in
the offense.

(c) S=izure anp ForreiTURE—IF copies or phonorecords of sounds or sounds and
images of a live musical performance are fixed outside of the United States without the

4 A new section 2319A was added to chapter 113 of title 18, United States Code, by the Uruguay Round Agreements Act
of December 8, 1994, Pub. L. 103-465, 108 Stat. 4809, 4974.Section 2319A of title 18, United States Code, was amended by
the Act of December 16, 1997, Pub. L. 105-147, 111 Stat. 2678, which redesignated subsections (d) and (e) as subsections (e)
and (f), respectively, and inserted a new subsection (d). The amendatory act also directed the United States Sentencing
Commission to “ensure that the applicable guideline range for a defendant convicted of a crime against intellectuaisproperty...
sufficiently stringent to deter such a crime” and to “ensure that the guidelines provide for consideration of the retad value
quantity of the items with respect to which the crime against intellectual property was committed.”
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consent of the performer or performers involved, such copies or phonorecords are sub.
ject to seizure and forfeiture in the United States in the same manner as property im-
ported in violation of the customs laws. The Secretary of the Treasury shall, not later
than 60 days after the date of the enactment of the Uruguay Round Agreements Act,
issue regulations to carry out this subsection, including regulations by which any per-
former may, upon payment of a specified fee, be entitled to notification by the United
States Customs Service of the importation of copies or phonorecords that appear tc
consist of unauthorized fixations of the sounds or sounds and images of a live musical
performance.
(d) VicTiM IMPACT STATEMENT.—

(1) During preparation of the presentence report pursuant to Rule 32(c) of the
Federal Rules of Criminal Procedure, victims of the offense shall be permitted to
submit, and the probation officer shall receive, a victim impact statement that iden-
tifies the victim of the offense and the extent and scope of the injury and loss suf-
fered by the victim, including the estimated economic impact of the offense on that
victim.

(2) Persons permitted to submit victim impact statements shall include—

(A) producers and sellers of legitimate works affected by conduct involved
in the offense;
(B) holders of intellectual property rights in such works; and
(C) the legal representatives of such producers, sellers, and holders.
(e) Derinimions.—AS used in this section—

(1) the terms “copy”, “fixed”, “musical work”, “phonorecord”, “reproduce”,
“sound recordings”, and “transmit” mean those terms within the meaning of title
17; and

(2) the term “traffic in” means transport, transfer, or otherwise dispose of, to
another, as consideration for anything of value, or make or obtain control of with
intent to transport, transfer, or dispose of.

(f) ArpLicaBiLITY.—This section shall apply to any Act or Acts that occur on or after
the date of the enactment of the Uruguay Round Agreements Act.

Sec.112. All causes of action that arose under title 17 before January 1, 1978, shall
be governed by title 17 as it existed when the cause of action arose.

Sec. 113. (a) The Librarian of Congress (hereinafter referred to as the “Librarian”) shall
establish and maintain in the Library of Congress a library to be known as the American
Television and Radio Archives (hereinafter referred to as the “Archives”). The purpose of
the Archives shall be to preserve a permanent record of the television and radio program:
which are the heritage of the people of the United States and to provide access to sucl
programs to historians and scholars without encouraging or causing copyright infringe-
ment.

(1) The Librarian, after consultation with interested organizations and individu-
als, shall determine and place in the Archives such copies and phonorecords of
television and radio programs transmitted to the public in the United States and in
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other countries which are of present or potential public or cultural interest, histori-

cal significance, cognitive value, or otherwise worthy of preservation, including

copies and phonorecords of published and unpublished transmission programs—

(A) acquired in accordance with sections 407 and 408 of title 17 as amended
by the first section of this Act; and

(B) transferred from the existing collections of the Library of Congress; and

(C) given to or exchanged with the Archives by other libraries, archives,
organizations, and individuals; and

(D) purchased from the owner thereof.

(2) The Librarian shall maintain and publish appropriate catalogs and indexes
of the collections of the Archives, and shall make such collections available for
study and research under the conditions prescribed under this section.

(b) Notwithstanding the provisions of section 106 of title 17 as amended by the first
section of this Act, the Librarian is authorized with respect to a transmission program
which consists of a regularly scheduled newscast or on-the-spot coverage of news
events and, under standards and conditions that the Librarian shall prescribe by
regulation—

(1) to reproduce a fixation of such a program, in the same or another tangible
form, for the purposes of preservation or security or for distribution under the con-
ditions of clause (3) of this subsection; and

(2) to compile, without abridgment or any other editing, portions of such fixa-
tions according to subject matter, and to reproduce such compilations for the pur-
pose of clause (1) of this subsection; and

(3) to distribute a reproduction made under clause (1) or (2) of this subsection—

(A) by loan to a person engaged in research; and

(B) for deposit in a library or archives which meets the requirements of sec-
tion 108(a) of title 17 as amended by the first section of this Act, in either case
for use only in research and not for further reproduction or performance.

(C) The Librarian or any employee of the Library who is acting under the
authority of this section shall not be liable in any action for copyright infringe-
ment committed by any other person unless the Librarian or such employee
knowingly participated in the act of infringement committed by such person.
Nothing in this section shall be construed to excuse or limit liability under title
17 as amended by the first section of this Act for any act not authorized by that
title or this section, or for any act performed by a person not authorized to act
under that title or this section.

(d) This section may be cited as the “American Television and Radio Archives Act”.

Sec. 114. There are hereby authorized to be appropriated such funds as may be neces-
sary to carry out the purposes of this Act.

Sec. 115. If any provision of title 17, as amended by the first section of this Act, is
declared unconstitutional, the validity of the remainder of this title is not affected.
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APPENDIX

I. Berne Convention Implementation Act of 1988
(Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853)

Note: The following sections of the Berne Convention Implementation Act of 1988
did not amend the text of Title 17, United States Code, but are reproduced below
because of their importance.

Sec. 2. DECLARATIONS .
The Congress makes the following declarations:

(1) The Convention for the Protection of Literary and Artistic Works, signed at
Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revisions
thereto (hereafter in this Act referred to as the “Berne Convention”) are not self-
executing under the Constitution and laws of the United States.

(2) The obligations of the United States under the Berne Convention may be
performed only pursuant to appropriate domestic law.

(3) The amendments made by this Act, together with the law as it exists on the
date of the enactment of this Act, satisfy the obligations of the United States in
adhering to the Berne Convention and no further rights or interests shall be recog-
nized or created for that purpose.

Sec. 3. ConsTRUCTION OF THE BERNE CONVENTION .

(a) ReLationsHiP WiTH DomesTic Law.—The provisions of the Berne Convention—

(1) shall be given effect under title 17, as amended by this Act, and any other
relevant provision of Federal or State law, including the common law; and

(2) shall not be enforceable in any action brought pursuant to the provisions of
the Berne Convention itself.

(b) CertaiN RicHTs NoT AFrecTER—The provisions of the Berne Convention, the
adherence of the United States thereto, and satisfaction of United States obligations
thereunder, do not expand or reduce any right of an author of a work, whether claimed
under Federal, State, or the common law—

(2) to claim authorship of the work; or

(2) to object to any distortion, mutilation, or other modification of, or other
derogatory action in relation to, the work, that would prejudice the author’s honor
or reputation.

Sec. 12. WORKS IN THE PUBLIC DOMAIN .
Title 17, United States Code, as amended by this Act, does not provide copyright
protection for any work that is in the public domain in the United States.
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Sec. 13. BFFECTIVE DATE: EFFECT ON PENDING CASES.

(a) ErrecTive Date.—This Act and the amendments made by this Act take effect on
the date on which the Berne Convention (as defined in section 101 of title 17, United
States Code) enters into force with respect to the United States.

(b) ErFrecTon PenbiNGg Cases—AnNy cause of action arising under title 17, United
States Code, before the effective date of this Act shall be governed by the provisions of
such title as in effect when the cause of action arose.

II. Uruguay Round Agreements Act
(Act of December 8, 1994, Pub. L. 103-465, 108 Stat. 4809, 4973)

Note: The following sections of the Uruguay Round Agreements Act of December 8,
1994, did not amend the text of Title 17, United States Code, but are reproduced here
because of their importance.

Sec. 2. DEFINITIONS .
For purposes of this Act:

(1) GATT 1947; GATT 1994.—

(A) GATT 1947.—The term “GATT 1947" means the General Agreement
on Tariffs and Trade, dated October 30, 1947, annexed to the Final Act Adopted
at the Conclusion of the Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment, as subsequently recti-
fied, amended, or modified by the terms of legal instruments which have entered
into force before the date of entry into force of the WTO Agreement.

(B) GATT 1994.—The term “GATT 1994" means the General Agreement
on Tariffs and Trade annexed to the WTO Agreement.

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the United
States.

(3) INTERNATIONAL TRADE commissioN—The term “International Trade
Commission” means the United States International Trade Commission.

(4) MULTILATERAL TRADE AGREEMENT.—The term “multilateral trade agreement”
means an agreement described in section 101(d) of this Act (other than an agree-
ment described in paragraph (17) or (18) of such section).

(5) ScHEDULE XX.—The term “Schedule XX"” means Schedule XX United States
of America annexed to the Marrakesh Protocol to the GATT 1994.

(6) TRADE REPRESENTATIVE— T he term “Trade Representative” means the United
States Trade Representative.

(7) URuGUAY ROUND AGREEMENTS—The term “Uruguay Round Agreements”
means the agreements approved by the Congress under section 101(a)(1).

(8)WoRLD TRADE ORGANIZATION AND WTO. —The terms “World Trade Organiza-
tion” and “WTQO” mean the organization established pursuant to the WTO Agreement.

1 The Berne Convention as so defined entered into force with respect to the United States of America on March 1, 1989.
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(9) WTOAGReeMENT.—The term “WTO Agreement” means the Agreement Es-
tablishing the World Trade Organization entered into on April 15, 1994.

(10) WTO MEmBER AND WTO MEMBER COUNTRY.—The terms “WTO member”
and “WTO member country” mean a state, or separate customs territory (within the
meaning of Article XII of the WTO Agreement), with respect to which the United
States applies the WTO Agreement.

Sec. 101. APPROVAL AND ENTRY INTO FORCE OF THE URUGUAY ROUND AGREEMENTS.

(a) APPROVAL OF AGREEMENTSAND STATEMENT OF ADMINISTRATIVE AcTioN.—Pursuant
to section 1103 of the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C.
2903) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191), the Congress ap-
proves—

(1) the trade agreements described in subsection (d) resulting from the Uruguay
Round of multilateral trade negotiations under the auspices of the General Agree-
ment on Tariffs and Trade, entered into on April 15, 1994, and submitted to the
Congress on September 27, 1994; and

(2) the statement of administrative action proposed to implement the agree-
ments that was submitted to the Congress on September 27, 1994.

(b) EnTRY INTO FORCE—AL such time as the President determines that a sufficient
number of foreign countries are accepting the obligations of the Uruguay Round Agree-
ments, in accordance with article XIV of the WTO Agreement, to ensure the effective
operation of, and adequate benefits for the United States under, those Agreements, th
President may accept the Uruguay Round Agreements and implement article VIII of
the WTO Agreement.

(c) AutHoRrizaTION OF APPROPRIATIONS—There are authorized to be appropriated
annually such sums as may be necessary for the payment by the United States of it
share of the expenses of the WTO.

(d) TrRADE AGREEMENTSTO WHICH THis AcT ArpLIEs—Subsection (a) applies to the
WTO Agreement and to the following agreements annexed to that Agreement:

(1) The General Agreement on Tariffs and Trade 1994.

(2) The Agreement on Agriculture.

(3) The Agreement on the Application of Sanitary and Phytsanitary Measures.

(4) The Agreement on Textiles and Clothing.

(5) The Agreement on Technical Barriers to Trade.

(6) The Agreement on Trade-Related Investment Measures.

(7) The Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994.

(8) The Agreement on Implementation of Article VII of the General Agreement
on Tariffs and Trade 1994.

(9) The Agreement on Preshipment Inspection.

(10) The Agreement on Rules of Origin.

(11) The Agreement on Import Licensing Procedures.

(12) The Agreement on Subsidies and Countervailing Measures.
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(13) The Agreement on Safeguards.

(14) The General Agreement on Trade in Services.

(15) The Agreement on Trade-Related Aspects of Intellectual Property Rights.

(16) The Understanding on Rules and Procedures Governing the Settlement of
Disputes.

(17) The Agreement on Government Procurement.

(18) The International Bovine Meat Agreement.

Sec. 102. RELATIONSHIP OF THE AGREEMENTS TO UNITED STATES LAW AND STATE LAW.
(a) ReLaTIONSHIP OF AGREEMENTSTO UNITED STATES LAW.—
(1) UNITED STATESLAW TO PREVAIL IN CONFLICT.—NO provision of any of the Uru-
guay Round Agreements, nor the application of any such provision to any person or
circumstance, that is inconsistent with any law of the United States shall have ef-
fect.
(2) ConsTruUcTION—NOthing in this Act shall be construed

(A) to amend or modify any law of the United States, including any law
relating to—

(i) the protection of human, animal, or plant life or health,

(ii) the protection of the environment, or

(i) worker safety, or (B) to limit any authority conferred under any law
of the United States, including section 301 of the Trade Act of 1974, unless
specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENTSTO STATE LAW, —
(1) FeDERAL-STATE CONSULTATION.—

(A) In GeENeraL.—Upon the enactment of this Act, the President shall, through
the intergovernmental policy advisory committees on trade established under
section 306(c)(2)(A) of the Trade and Tariff Act of 1984 (19 U.S.C. 2114c(2)(A)),
consult with the States for the purpose of achieving conformity of State laws
and practices with the Uruguay Round Agreements.

(B) FeperAL-STATE ConsULTATION Process—The Trade Representative shall
establish within the Office of the United States Trade Representative a Federal-
State consultation process for addressing issues relating to the Uruguay Round
Agreements that directly relate to, or will potentially have a direct effect on, the
States. The Federal-State consultation process shall include procedures under
which

(i) the States will be informed on a continuing basis of matters under the
Uruguay Round Agreements that directly relate to, or will potentially have a
direct impact on, the States;

(ii) the States will be provided an opportunity to submit, on a continuing
basis, to the Trade Representative information and advice with respect to
matters referred to in clause (i); and

(iii) the Trade Representative will take into account the information and
advice received from the States under clause (ii) when formulating United
States positions regarding matters referred to in clause (i).
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The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to

the Federal-State consultation process established by this paragraph.
(C) FepERAL-STATE CoOPERATIONIN WTQO DISPUTE SETTLEMENT.—

(i) When a WTO member requests consultations with the United States
under Article 4 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes referred to in section 101(d)(16) (hereafter in this
subsection referred to as the “Dispute Settlement Understanding”) concern-
ing whether the law of a State is inconsistent with the obligations undertaken
by the United States in any of the Uruguay Round Agreements, the Trade
Representative shall notify the Governor of the State or the Governor’s des-
ignee, and the chief legal officer of the jurisdiction whose law is the subject
of the consultations, as soon as possible after the request is received, but in
no event later than 7 days thereatfter.

(ii) Not later than 30 days after receiving such a request for consulta-
tions, the Trade Representative shall consult with representatives of the State
concerned regarding the matter. If the consultations involve the laws of a
large number of States, the Trade Representative may consult with an appro-
priate group of representatives of the States concerned, as determined by
those States.

(iii) The Trade Representative shall make every effort to ensure that the
State concerned is involved in the development of the position of the United
States at each stage of the consultations and each subsequent stage of dispu
settlement proceedings regarding the matter. In particular, the Trade Repre-
sentative shall—

() notify the State concerned not later than 7 days after a WTO mem-
ber requests the establishment of a dispute settlement panel or gives no-
tice of the WTO member’s decision to appeal a report by a dispute settle-
ment panel regarding the matter; and

(I) provide the State concerned with the opportunity to advise and
assist the Trade Representative in the preparation of factual information
and argumentation for any written or oral presentations by the United
States in consultations or in proceedings of a panel or the Appellate Body
regarding the matter.

(iv) If a dispute settlement panel or the Appellate Body finds that the law
of a State is inconsistent with any of the Uruguay Round Agreements, the
Trade Representative shall consult with the State concerned in an effort to
develop a mutually agreeable response to the report of the panel or the Ap-
pellate Body and shall make every effort to ensure that the State concerned is
involved in the development of the United States position regarding the re-
sponse.

(D) NoTice To StaTEs REGARDING CONSULTATIONS ON FOREIGN SUBCENTRAL Gov-
ERNMENT LAaws.—

(i) Subject to clause (ii), the Trade Representative shall, at least 30 days

before making a request for consultations under Article 4 of the Dispute Settle-
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ment Understanding regarding a subcentral government measure of another
WTO member, notify, and solicit the views of, appropriate representatives of
each State regarding the matter.

(ii) In exigent circumstances clause (i) shall not apply, in which case the
Trade Representative shall notify the appropriate representatives of each State
not later than 3 days after making the request for consultations referred to in
clause (i).

(2) LEGAL CHALLENGE.—

(A) In GENErAL.—NO State law, or the application of such a State law, may
be declared invalid as to any person or circumstance on the ground that the
provision or application is inconsistent with any of the Uruguay Round Agree-
ments, except in an action brought by the United States for the purpose of de-
claring such law or application invalid.

(B) Procebures GoverNING AcTioN.—In any action described in subpara-
graph (A) that is brought by the United States against a State or any subdivision
thereof

(i) a report of a dispute settlement panel or the Appellate Body convened
under the Dispute Settlement Understanding regarding the State law, or the
law of any political subdivision thereof, shall not be considered as binding or
otherwise accorded deference;

(i) the United States shall have the burden of proving that the law that is
the subject of the action, or the application of that law, is inconsistent with
the agreement in question;

(i) any State whose interests may be impaired or impeded in the action
shall have the unconditional right to intervene in the action as a party, and the
United States shall be entitled to amend its complaint to include a claim or
cross-claim concerning the law of a State that so intervenes; and

(iv) any State law that is declared invalid shall not be deemed to have
been invalid in its application during any period before the court’s judgment
becomes final and all timely appeals, including discretionary review, of such
judgment are exhausted.

(C) ReporTtsTo CongREssIONAL CommiTTEES.—AL least 30 days before the
United States brings an action described in subparagraph (A), the Trade Repre-
sentative shall provide a report to the Committee on Ways and Means of the
House of Representatives and the Committee on Finance of the Senate—

(i) describing the proposed action;

(i) describing efforts by the Trade Representative to resolve the matter
with the State concerned by other means; and

(iii) if the State law was the subject of consultations under the Dispute
Settlement Understanding, certifying that the Trade Representative has sub-
stantially complied with the requirements of paragraph (1)(C) in connection
with the matter.
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Following the submission of the report, and before the action is brought, the
Trade Representative shall consult with the committees referred to in the pre-
ceding sentence concerning the matter.

(3) DeriniTioN oF State Law.—For purposes of this subsection—
(A) the term “State law” includes—
(i) any law of a political subdivision of a State; and
(ii) any State law regulating or taxing the business of insurance; and

(B) the terms “dispute settlement panel” and “Appellate Body” have the
meanings given those terms in section 121.

(c) ErFFecToF AGREEMENTWITH RESPECTTO PRIVATE REMEDIES.—

(1) Limitations.—No person other than the United States—

(A) shall have any cause of action or defense under any of the Uruguay Round
Agreements or by virtue of congressional approval of such an agreement, or

(B) may challenge, in any action brought under any provision of law, any
action or inaction by any department, agency, or other instrumentality of the
United States, any State, or any political subdivision of a State on the ground
that such action or inaction is inconsistent with such agreement.

(2) InTENT OF CongREss—It is the intention of the Congress through paragraph

(1) to occupy the field with respect to any cause of action or defense under or in

connection with any of the Uruguay Round Agreements, including by precluding

any person other than the United States from bringing any action against any State
or political subdivision thereof or raising any defense to the application of State law
under or in connection with any of the Uruguay Round Agreements

(A) on the basis of a judgment obtained by the United States in an action
brought under any such agreement; or

(B) on any other basis.

(d) SraTEMENT OF ADMINISTRATIVE AcTioN.—The statement of administrative action
approved by the Congress under section 101(a) shall be regarded as an authoritativ
expression by the United States concerning the interpretation and application of the
Uruguay Round Agreements and this Act in any judicial proceeding in which a ques-
tion arises concerning such interpretation or application.

Sec. 103. MPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY INTO FORCE;
REGULATIONS .
(a) IvpLEMENTING AcTioNs.—After the date of the enactment of this Act—
(1) the President may proclaim such actions, and
(2) other appropriate officers of the United States Government may issue such
regulations, as may be necessary to ensure that any provision of this Act, or amend
ment made by this Act, that takes effect on the date any of the Uruguay Round
Agreements enters into force with respect to the United States is appropriately imple-
mented on such date. Such proclamation or regulation may not have an effective
date earlier than the date of entry into force with respect to the United States of the
agreement to which the proclamation or regulation relates.
(b) RecuLATiIONS.—ANY interim regulation necessary or appropriate to carry out any
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action proposed in the statement of administrative action approved under section 101(a)
to implement an agreement described in section 101(d) (7), (12), or (13) shall be issued
not later than 1 year after the date on which the agreement enters into force with respect
to the United States.

Public Law 103-369—October 18, 1994
An Act To amend title 17, United States Code,
relating to the definition of a local service area of a primary transmitter,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled,

Sec 1. SiorT TITLE .
This Act may be cited as the “Satellite Home Viewer Act of 1994".

Sec 2. SATUTORY LICENSE FOR SATELLITE CARRIERS.
Section 119 of title 17, United States Code, is amended as follows:
(1) Subsection (a)(2)(C) is amended—

(A) by striking “90 days after the effective date of the Satellite Home Viewer
Act of 1988, or”;

(B) by striking “whichever is later,”;

(C) by inserting “name and” after “identifying (by” each place it appears;
and

(D) by striking “, on or after the effective date of the Satellite Home Viewer
Act of 1988,”.

(2) Subsection (a)(5) is amended by adding at the end the following:

“(D) Burbpen oF Proor—In any action brought under this paragraph, the
satellite carrier shall have the burden of proving that its secondary transmission
of a primary transmission by a network station is for private home viewing to an
unserved household.”.

(3) Subsection (b)(1)(B) is amended—

(A) in clause (i) by striking “12 cents” and inserting “17.5 cents per sub-
scriber in the case of superstations not subject to syndicated exclusivity under
the regulations of the Federal Communications Commission, and 14 cents per
subscriber in the case of superstations subject to such syndicated exclusivity”;
and

(B) in clause (ii) by striking “3” and inserting “6".

(4) Subsection (c) is amended—

(A) in paragraph (1) by striking “December 31, 1992,”;

(B) in paragraph (2)—

(i) in subparagraph (A) by striking “July 1, 1991" and inserting “July 1,

1996"; and
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(i) in subparagraph (D) by striking “December 31, 1994" and inserting
“December 31, 1999, or in accordance with the terms of the agreement, which-
ever is later”; and

(C) in paragraph (3)—

(i) in subparagraph (A) by striking “December 31, 1991” and inserting
“January 1, 19977,

(ii) by amending subparagraph (D) to read as follows:

“(D) EsTtaBLISHMENT OF RovaLTy FEEs—In determining royalty fees under
this paragraph, the Copyright Arbitration Panel shall establish fees for the re-
transmission of network stations and superstations that most clearly represent
the fair market value of secondary transmissions. In determining the fair market
value, the Panel shall base its decision on economic, competitive, and program-
ming information presented by the parties, including—

“(i) the competitive environment in which such programming is distrib-
uted, the cost for similar signals in similar private and compulsory license
marketplaces, and any special features and conditions of the retransmission
marketplace;

“(ii) the economic impact of such fees on copyright owners and satellite
carriers; and

“(iii) the impact on the continued availability of secondary transmissions
to the public.”;

(iii) in subparagraph (E) by striking “60” and inserting “180"; and

(iv) in subparagraph (C)—

() by striking “, or until December 31, 1994"; and
(I by inserting “or July 1, 1997, whichever is later” after “section
802(g)".
(5) Subsection (a) is amended—

(A) in paragraph (5)(C) by striking “the Satellite Home Viewer Act of 1988”
and inserting “this section”; and

(B) by adding at the end the following:

“(8) TRANSITIONAL SIGNAL INTENSITY MEASUREMENT PROCEDURES—

“(A) I N GENERAL.—Subject to subparagraph (C), upon a challenge by a net-
work station regarding whether a subscriber is an unserved household within the
predicted Grade B Contour of the station, the satellite carrier shall, within 60
days after the receipt of the challenge—

“(i) terminate service to that household of the signal that is the subject of
the challenge, and within 30 days thereafter notify the network station that
made the challenge that service to that household has been terminated; or

“(ii) conduct a measurement of the signal intensity of the subscriber’'s
household to determine whether the household is an unserved household af-
ter giving reasonable notice to the network station of the satellite carrier's
intent to conduct the measurement.

“(B) EFrecToF MeasurReMENT.—If the satellite carrier conducts a signal in-
tensity measurement under subparagraph (A) and the measurement indicate:
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that—

“(i) the household is not an unserved household, the satellite carrier shall,
within 60 days after the measurement is conducted, terminate the service to
that household of the signal that is the subject of the challenge, and within 30
days thereafter notify the network station that made the challenge that service
to that household has been terminated; or

“(ii) the household is an unserved household, the station challenging the
service shall reimburse the satellite carrier for the costs of the signal
measurement within 60 days after receipt of the measurement results and a
statement of the costs of the measurement.

“(C) LimiTaTIONs OF MEASUREMENT—

(i) Notwithstanding subparagraph (A), a satellite carrier may not be re-
quired to conduct signal intensity measurements during any calendar year in
excess of 5 percent of the number of subscribers within the network station’s
local market that have subscribed to the service as of the effective date of the
Satellite Home Viewer Act of 1994.

“(ii) If a network station challenges whether a subscriber is an unserved
household in excess of 5 percent of the subscribers within the network’s sta-
tion local market within a calendar year, subparagraph (A) shall not apply to
challenges in excess of such 5 percent, but the station may conduct its own
signal intensity measurement of the subscriber’s household after giving rea-
sonable notice to the satellite carrier of the network station’s intent to con-
duct the measurement. If such measurement indicates that the household is
not an unserved household, the carrier shall, within 60 days after receipt of
the measurement, terminate service to the household of the signal that is the
subject of the challenge and within 30 days thereafter notify the network
station that made the challenge that service has been terminated. The carrier
shall also, within 60 days after receipt of the measurement and a statement of
the costs of the measurement, reimburse the network station for the cost it
incurred in conducting the measurement.

“(D) Ourtsipe THE PreDICTED GRADE B CoNTOUR—

(i) If a network station challenges whether a subscriber is an unserved
household outside the predicted Grade B Contour of the station, the station
may conduct a measurement of the signal intensity of the subscriber’s house-
hold to determine whether the household is an unserved household after giv-
ing reasonable notice to the satellite carrier of the network station’s intent to
conduct the measurement.

“(ii) If the network station conducts a signal intensity measurement un-
der clause (i) and the measurement indicates that—

“(I) the household is not an unserved household, the station shall for-
ward the results to the satellite carrier who shall, within 60 days after
receipt of the measurement, terminate the service to the household of the
signal that is the subject of the challenge, and shall reimburse the station
for the costs of the measurement within 60 days after receipt of the mea-
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surement results and a statement of such costs; or
“(I1) the household is an unserved household, the station shall pay the
costs of the measurement.

“(9) LosER Pars FOR SIGNAL INTENSITY MEASUREMENT, RECOVERY OF MEASURE
MENT CosTsIN A Civi AcTion—In any civil action filed relating to the eligibility of
subscribing households as unserved households—

“(A) a network station challenging such eligibility shall, within 60 days af-

ter receipt of the measurement results and a statement of such costs, reimburs

the satellite carrier for any signal intensity measurement that is conducted by

that carrier in response to a challenge by the network station and that establishes
the household is an unserved household; and

“(B) a satellite carrier shall, within 60 days after receipt of the measurement
results and a statement of such costs, reimburse the network station challenging
such eligibility for any signal intensity measurement that is conducted by that
station and that establishes the household is not an unserved household.

“(20) InaBILITY TO ConbucT MeasureMENT—If a network station makes a rea-
sonable attempt to conduct a site measurement of its signal at a subscriber’s house
hold and is denied access for the purpose of conducting the measurement, and i
otherwise unable to conduct a measurement, the satellite carrier shall within 60
days notice thereof, terminate service of the station’s network to that household.”.

(6) Subsection (d) is amended—

(A) by amending paragraph (2) to read as follows:

“(2) NeTwork StatioN—The term “network station” means—
“(A) a television broadcast station, including any translator station or terres-
trial satellite station that rebroadcasts all or substantially all of the programming
broadcast by a network station, that is owned or operated by, or affiliated with,
one or more of the television networks in the United States which offer an inter-
connected program service on a regular basis for 15 or more hours per week to
at least 25 of its affiliated television licensees in 10 or more States; or
“(B) a noncommercial educational broadcast station (as defined in section
397 of the Communications Act of 1934).”;
(B) in paragraph (6) by inserting “and operates in the Fixed-Satellite Service
under part 25 of title 47 of tH@ode of Federal Regulatioms the Direct Broad-
cast Satellite Service under part 100 of title 47 ofGbde of Federal Regula-
tions’ after “Commission”; and
(c) by adding at the end the following:

“(11) LocaL MarRkeT—The term “local market” means the area encompassed
within a network station’s predicted Grade B contour as that contour is defined by
the Federal Communications Commission.”.

SEC. 3. DEFINITIONS.
(a) GaBLE SysTEM—Section 111(f) of title 17, United States Code, is amended in
the paragraph relating to the definition of “cable system” by inserting “microwave,”
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after “wires, cables,”.

(b) LocaL Service AREaA—Section 111(f) of title 17, United States Code, is amended
in the paragraph relating to the definition of “local service area of a primary transmit-
ter” by inserting after “April 15, 1976,” the following: “or such station’s television
market as defined in section 76.55(e) of title @@de of Federal Regulatior{as in
effect on September 18, 1993), or any modifications to such television market made, on
or after September 18, 1993, pursuant to section 76.55(e) or 76.59 of title 47 of the
Code of Federal Regulatiofis

Sec. 4. TERMINATION .
(a) ExriraTION OF AMENDMENTS—Section 119 of title 17, United States Code, as
amended by section 2 of this Act, ceases to be effective on December 31, 1999.
(b) ConrFormiINg AMENDMENT—Section 207 of the Satellite Home Viewer Act of
1988 (17 U.S.C. 119 note) is repealed.

Sec 5. LIMITATION .
The amendments made by this section apply only to section 119 of title 17, United
States Code.

Sec. 6 BErrecTivE DATE.

(a) INn GENEraL—EXcept as provided in subsections (b) and (d), this Act and the
amendments made by this Act take effect on the date of the enactment of this Act.

(b) BurpEN oF ProoF Provisions—The provisions of section 119(a)(5)(D) of title
17, United States Code (as added by section 2(2) of this Act) relating to the burden of
proof of satellite carriers, shall take effect on January 1, 1997, with respect to civil
actions relating to the eligibility of subscribers who subscribed to service as an un-
served household before the date of the enactment of this Act.

() TRANSITIONAL SGNAL INTENSITY MEASUREMENTS PROCEDURES—T he provisions of
section 119(a)(8) of title 17, United States Code (as added by section 2(5) of this Act),
relating to transitional signal intensity measurements, shall cease to be effective on
December 31, 1996.

(d) LocaL Service AREA OF A PRIMARY TRANSMITTER—The amendment made by sec-
tion 3(b), relating to the definition of the local service area of a primary transmitter,
shall take effect on July 1, 1994,

Approved October 18, 1994
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